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= » and poetry, law and ethnography are crafts
of place: they work by the light of local knowledge. The instant case, Pals-
which refiection departs but also the object o
ethnography, the settled practice, potlatch or couvade, does the same.
Whatever clse anthropology and jurisprudence may have in com-
mon—rvagrant erudition and a fantastical air—they are alike absorbed with
as an Afican proverb has it, “comes out of an ant heap.”

Given this similarity in cast of mind, a S
know-its-streets approach to things, one would _ Wﬂ
Mmﬂbamuﬂ“m&' I'""dhmﬂ
arghiments between them would proceed with ¢ ; "LN.M
for immediacies divides as much as it connects, and though the yachtsman
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and the wine-grower may admire one another’s sense of life it is not so clear
what they have to say to one another. The lawyer and the anthropolggist,
the both of them connoisseurs of cases in point, cognoscenti of matters at
hand, are in the same position. It is their elective affinity that keeps them
apart.

A number of the curiosities that mark what lawyers tend to call legal
anthropology and anthropologists the anthropology of law stem from this
so near and yet so far relationship between those whose job, to quote
Holmes, is to equip us with “what we want in order to appear before judges
or...tokeep...outof court” and those occupied, to quote Hoebel quoting
Kluckhohn, with constructing a great mirror in which we can “look at [our-
selves] in [our] infinite variety.”! And of these curiosities, surely the most
curious is the endless discussion as to whether law consists in institutions
or in rules, in procedures or in concepts, in decisions or in codes, in proc-
esses or in forms, and whether it is therefore a category like work, which
exists just about anywhere one finds human society, or one like connter-
point, which does not.

Long after this issue—the problematic relationship between rubrics
emerging from one culture and practices met in another—has been recog-
nized as neither avoidable nor fatal in connection with “religion,” “family,”
“‘government,” “art,” or even “science,” it remains oddly obstructive in the
case of “‘law.” Not only has a wedge been driven between the logical aspects
of law and the practical, thus defeating the purposes of the whole enterprise
(one more quotation of “the life of the law . . . has been experience” will
do it in altogether), but the forensic approach to juridical analysis and the
ethnographic have been unusefully set against one another, so that the
stream of books and articles with such titles as law without lawyers, law
without sanctions, law without courts, or law without precedent would
seem to be appropriately concluded only by one called law without law.

The interaction of two practice-minded professions so closely bound to
special worlds and so heavily dependent on special skills has yiclded, thus,
rather less in the way of accommodation and synthesis than of ambivalence
and hesitation. And instead of the penetration of a juridical sensibility into
anthropology or of an ethnographic one into law, we have had a fixed set
of becalmed debates as to whether Western jurisprudential ideas have useful

‘0, W, Holmes, Jr., “The Path of Law,” reprinted in Landmarks of Law, ed. R. D, Henson
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application in non-Western contexts, whether the comparative study of law
has to do with how justice is conceived among Africans or Eskimos or with
how disputes get dealt with in Turkey or Mexico, or whether jural rules
constrain behavior or merely serve as masking rationalizations for what
some judge, lawyer, litigant, or other machinator wants anyway to do.

I make these rather querulons comments not to dismiss what has been
done in the name of legal anthropology—Crime and Custom, The Cheyenne
Way, The Judicial Process Among the Barotse, and Justice and Judgment
Among the Tiy remain the classic analyses of social control in tribal societies
that they are—nor to draw a bead on what is now being done, some intrigu-
ing exceptions apart (Sally Falk Moore on strict liability, Lawrence Rosen
on judicial discretion), about the same sort of thing in the same sort of
terms, but to take my distance from it.? In my view, by conceiving of the
product of the encounter of ethnography and law to be the development
of a specialized, semi-autonomous subdiscipline within their own field, like
social psychology, exobiology, or the history of science, anthropologists (to
confine myself for the moment to them; I will have at the lawyers later)
have attempted to solve the local knowledge problem in precisely the wrong
way. The evolution of new branches of established fields may make sense
when the problem is the emergence of genuinely interstitial phenomena nei-
ther the one thing nor the other, as with biochemistry, or where it is a ques-
tion of deploying standard notions in unstandard domains, as with astro-
physics. But with law and anthropology, where each side merely wonders,
now wistfully, now skeptically, whether the other might have something
somewhere that could be of some use to it in coping with some of its own
classic problems, the situation is not like that. What these would-be collo-
quists need is not a centaur discipline—nautical wine-growing or vigneron
sailing—but a heightened, more exact awareness of what the other is all
about.

This, in turn, seems to me to imply a somewhat more disaggregative ap-
proach to things than has been common; not an attempt to join Law, simpli-
citer, ta Anthropology, sans phrase, but a searching out of specific analyti-

B, Malinowski, Crime and Custom in Savage Society (London, 1926); K. Llewellyn and E.
A. Hoebel, The Cheyenne Way (Norman, Okiahoma, 1941); M. Gluckman, The Judicial Proc-
esr Among the Baroise of Northern Rhodesia (Manchester, 19535, rev. ed. 1967); P. Bohannan,
Justice and Judgment Among the Tiv of Nigeria (London, 1957).

S. F. Moore, “Legal Liability and Evolutionary Interpretation,” in Law as Process (London,
1978), pp. 83-134; L. Rosen, “Equity and ‘Discretion in a Modern Islamic Legal System,”
Law and Society Review 15 (1980-81); 217-45.
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cal issues that, in however different a guise and however differently ad-
dressed, lie in the path of both disciplines. It also implies, I think. a less
internalist, we raid you, you raid us, and let gain lie where it falls, approach;
not an effort to infuse legal meanings into social customs or to correct juridi-
cal reasonings with anthropological findings, but an hermeneutic tacking
between two ficlds, looking first one way, then the other, in order to formu-
late moral, political, and intellectual issues that inforra them both.

The issue I want to address in this way is, stated in its most general
terms—so general, indeed, as to lack much outline—the relationship be-
tween fact and law. As the is/ought, sein/sollen problem, this issue and
all the little issues it breeds has, of course, been a staple of Western philoso-
phy since Hume and Kant at least; and in jurisprudence any debate about
natural law, policy science, or positive legitimation tends to make of it the
crux of cruxes. But it appears as well in the form of quite specific concerns
quite concretely expressed in the practical discourse of both law and anthro-
pology: in the first case, in connection with the relation between the eviden-
tiary dimensions of adjudication and the nomistic, what happened and was
it lawful; in the second, in connection with the relation between actual pat-
terns of observed behavior and the social conventions that supposedly gov-
ern them, what happened and was it grammatical. Between the skeletoniza-
tion of fact so as to narrow moral issues to the point where determinate
rules can be cmployed to decide them (to my mind, the deﬁnmg feature
of legal process) and the schematization of social action so that its meaning
can be construed in cultural terms (the defining feature, also to my mind,
of ethnographic analysis) there is a more than passing family resemblance.’
At the anthill level, our two sorts of workaday cleverness may find some-
thing substantial to converse about.

K

The place of fact in a world of judgment, to tack now for awhile in the jural
direction (as well as to abuse a famous title), has been something of a vexed

}On the skeletonization of fact, see J, T. Noonan, Jr., Persons and Masks of the Law: Cardozo,
Holmes, Jefferson, and Whythe as Makers of the Masks (New York, 1976). On narrowing
moral issues for adjudication, see L. A. Fallers, Law Without Precedent (Chicago, 1969); cf.
H. L. A. Hart, The Concept of Law (Oxford, 1961). On the “interpretive” view of ethnographic
analysis, see C. Geertz, “Thick Description: Toward an Interpretive Theory of Culture,” in
The Interpretation of Cultures {New York, 1973), pp. 3-30.

Local Knowledge: Fact and Law in Compdrative Perspective 171

question since the Greeks raised it with their grand opposure of nature and
convention; but in modern times, when physis and nomos no longer seem
such unmixed realities and there seems somehow so much more to know,
it has become a chronic focus of legal anxiety. Explosion of fact, fear of
fact, and, in response to these, sterilization of fact confound increasingly
both the practice of law and reflection upon it. ,

The explosion of fact can be seen on all sides. There are the discovery
procedures that produce paper warriors dispatching documents to each
other in wheelbarrows and taking depositions from anyone capable of talk-
ing into a tape recorder. There is the enormous intricacy of commercial
cases through which not even the treasurer of IBM much less a poor judge
or juror could find his way. There is the vast increase in the use of expert
witnesses; not just the icy pathologist and bubbling psychiatrist of long ac-
quaintance but people who are supposed to know all about Indian burial
grounds, Bayesian probability, the literary quality of erotic novels, the set-
tlement history of Cape Cod, Filipino speech styles, or the conceptual mys-
teries—'“What is a chicken? Anything that is not a duck, a turkey, or a
goose”—of the poultry trade. There is the growth of public law litiga-
tion—class action, institutional advocacy, amicus pleading, special masters,
and so on—which has gotten judges involved in knowing more about men-
tal hospitals in Alabama, real estate in Chicago, police in Philadelphia, or
anthropology departments in Providence than they might care to know.
There is the technological restlessness, a sort of rage to invent, of contempo-
rary life which brings such uncertain sciences as electronic bugging, voice
printing, public opinion polling, intelligence testing, lie detecting and, in
a famous instance, doll play under juridical scrutiny alongside the more
settled ones of ballistics and fingerprinting. But most of all there is the gen-
eral revolution of rising expectations as to the possibilities of fact determina-
tion and its power to settle intractable issues that the general dulture of sci-
entism has induced in us all; the sort of thing that perhaps led Mr. Justice
Blackmun into the labyrinths of embryology (and now following him with
less dispassionate intent, various congressmen) in search of an answer to
the question of abortion.

The fear of fact that all this has stimulated in the law and 1ts guardians
is no less apparent. As a gcnernl wariness about how information is assessed
in cffurt, this fear is, of course, a long-standing judicial emotion, particularly
in common law systems where such assessment has tended to be given to
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amateurs to accomplish. If is a handbook commonplace that the rules of
evidence, and the Manichaean dispersion of Being into Questions of Law
and Questions of Fact they represent, are motivated less by a concern for
relevancy than by a distrust of juries as “rational triers of fact,” whatever
that may mean. The judge's job in admissibility questions is to decide, as
one such recent handbook finely puts it, when “the trial [will be] better off
without the evidence.”* The genera! decline of jury trials in civil cases, the
growth of empirical studies of jury operation, the stream of proposals for
jury reform, for the importation of inquisitorial procedures from civilian
systems, or for de novo review, as well as the spread of moral misgivings
of the A. P. Herbert sort as to whether “shutting . . . ten good men and
true and two women in a cold room with nothing to cat“ is really a sensible
way of deciding “questions that baffle the wisest brains of Bench and Bar,”
all bespeak the same anxiety: the world of occurrence and circumstance
is getting out of juridical hand.’

Nor is depreciation of the jury (an institution Judge Frank once com-
pared to the useless man-size fish-hooks coveted by prestige-mad Pacific
islanders) the only expression of a growing desire to keep fact at bay in legal
proceedings.® The increasing popularity of strict liability conceptions in tort
law, which reduce the “what happened?” side of things to levels a mere
behavioris{ can deal with, or of no-fault ones, which reduce it to virtually
nothing at all; the expansion of plea-bargaining in criminal cases, which
avoids undue exertion in organizing evidence for all concerned and brings
the factual side of things to court largely stipulated; and the rise of “eco-
nomic” theories of jurisprudence, which displace empirical interest from
the ragged history of issues to the calculable consequences of their resolu-
tion, from sorting material claims to assigning social costs, all point in the
same direction. Uncluttered justice has never seemed more attractive.

Of course, the trial cannot go on wholly without the evidence or the simu-
lacrum of such, and some intelligence, real or purported, from the world
in which promises are made, injuries suffered, and villanies committed must
seep through, however attenuated, even to appeal courts. The skeletoniza-
tion of fact, the reduction of it to the genre capacities of the law note, is
in itself, as I have already said, an unavoidable and necessary process. But

‘P. Rothstein, Evidence in a Nutshell (St. Paul, 1970), p. 5.
*A. P. Herbert, Uncommon Law (London, 1970), p. 350' 1 have reordered the quote.
‘J. Frank, Courts on Trial (Princeton, 1949).
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it grows increasingly tenuous as empiricai complexity (or, a critical distinc-
tion, the sense of empirical complexity) and the fear of such complexity
grows, a phenomenon that has rather seriously disquieted 2 number of
prominent legal thinkers from, again, Judge Frank to Lon Fuller and John
Noonan, as well as, and 1 daresay even more seriously, a far larger number
of plaintiffs and defendants made suddenly aware that whatever it is that
the law is after it is not the whole story.” The rcalization that legal facts
are made not born, are socially constructed, as an anthropalogist would
put it, by everything from evidence rules, courtroom etiquette, and law re-
porting traditions, to advocacy techniques, the rhetoric of judges, and the
scholasticisms of law school education raises serious questions for a theory
of administration of justice that views it as consisting, to quote a representa-
tive example, “of a series of matchings of fact-configurations and norms"
in which either a “‘fact-situation can be matched with one of several norms”
or “a particular norm can be . . . invoked by a choice of competing versions
of what happened.” If the “fact-configurations” are not merely things
found lying about in the world and carried bodily into court, show-and-tell
style, but close-edited diagrams of reality the matching process itself pro-
duces, the whole thing looks a bit like sleight-of-hand.

It is, of course, not sleight-of-hand, or anyway not usually, but a rather
more fundamental phenomenon, the one in fact upon which all culture
rests: namely, that of representation. The rendering of fact so that lawyers
can plead it, judges can hear it, and juries can settle it is just that, a render-
ing: as any other trade, science, cult, or art, law, which is a bit of all of
these, propounds the world in which its descriptions make sense. I will come
back to the paradoxes this way of putting things seems to generate; the point
here is that the “law™ side of things is not a bounded set of norms, rules,
principles, values, or whatever from which jural responses to distilled events
can be drawn, but part of a distinctive manner of imagining the real. At
base, it is not what happened, but what happens, that law sees; and if law
differs, from this place to that, this time to that, this people to that, what
it sees does as well.

Rather than conceiving of a legal system, our own or any other, as di-

'], Frank, Law and the Modern Mind (New. York, 1930); L. Fuller, “American Legal Real-
ism,” University of Pennsylvania Law Review 82 (1933-34):429-62; Noonan, Persons and
Masks of the Law. 4

*M. Barkun, Law Without Sanctions (New Haven, 1968), p. 143.






