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Epistemology and Comparative Law:
Contributions from the Sciences and
Social Sciences

GEOFFREY SAMUEL

HE PURPOSE OF this chaprer is to examine the extent to which

theories of knowledge fashioned in the realm of the natural sciences

and soclal sciences can be of relevance to the question of what it is
to have knowledge of law in the concext of comparartive law. In particolar, the
examinanon will focus upon the relevance of these theories to methodology
in comparative legal studies. Care must obviously be taken here since trans-
ference is fraughs with danger. But given the central role that comparative
law is now seen as having with regard to legal knowledge and methodology,
it may be opportune to ook in some depth at several of the contribunons
being made to epistemology from outside of Jaw, always bearing in mind of
course thar, i the common law tradition, law is, anyway, very much a part
of social science and is often located in social science faculties.

L. INTRGDUCTION

Compararive law is, intellectually speaking, undergoing something of 2
renaissance thanks to a number of factors. Leaving aside the obvious poine
abour its centenary, the calls for harmonisation of private law within the
EU and the counter-current of dissent that these calis have ateracted is one
such facror.! The increasing awareness of the poverty of comparative law
theory is another.? A third factor, admittedly interrefated with the theory
question, is the lack of any serious recent work on comparative methodology;

'R D¢ Wite, “The Convergence Dehate’, (1996} 3 Maastricht journal of Enropean and
Comparative Law 1035,

2P Legrand, ‘Comparative Legal Stadies and Commitment to Theory', 119951 58 Modern Law
Revien: 262,
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and this thied factor, again together with the second, has generatred a fourth.
This fourcth factor can be labelled the ontology and epistemalogical
dimension. These terms are perbaps nor of central usage in legal studies
and thus it mighe be valuable at the outser e define what one means by
these words. Ontology is abour the existence of things—the term *thingy’
being understood in its widese scpse and thus embracing beliefs, desires and
the like—whereas epistemology is concerned with krowledge of things ?
Onrology, then, deals with what zxists while epistemology poses the
following basic questior: what is it 1o have knowledge of law?! These onro-
logical and cpistemological dimensions become strikingly evident the
moment one poses the two fundamencal questions associated wich the rerm
‘comparative law’, What is meant by ‘comparison’? And what is meant by
Taw™?

Pierre Legrand has shown chat both of these questions can only be
answered from, so to speak, oueside of law.® This is perhaps relatively olwi-
ons with respect to ‘comparison’, However when it comes to the ‘taw’ ques-
tion it would be idle to say that there is not a considerable body of work,
by jurists, on the definition and nature of law. Yer this huge body of work
by legal philosophers is less helpful to the comparatist than might firse
appear. As Richard Sesskind has observed, most of it premised on the
assumption that to have knowledge of law is to have knowledge of mles;®
the debate in legal phitosophy has largely been one focusing on what consti-
wates a valid source of legal rules. This rule thesis is not of course irrelevant
to comparative law, But once it is recognised that, whatever its ideological
strengeh, the thesis is epistemologicatly quite fragile, then recourse to a
serictly internal thesis of what constitures law becomes problematic for the
comparatist, [n short comparative law will never ever move heyond heing
an exercise in comparing rules unless the rule-thesis, which, as we have
mentioned, has traditionaily been the dominant model in respect of
what constitutes legal knowledge, is abandoned as the sum-total of tegal
knowledge.” Legrand questions this rule-model and o support his arguments
he has, by definition, had to move beyond the rraditional boundaries of posi-
tive law. Locating himself in 2 radition of law-as-culeure, his definition of
“aw’ embraces the *deep structures of legal rationalicy’;® positive rules, for

3-M Berthelog, “Prograsmnes, paradigmes, disciplines: pluralité ¢r unité des sciences sociales’,
i J-M Berchelor ted), Epustsmolugee dos seiences sociales (Presses Universitaires de France,
2001}, 437, 530 ichis lateer work herein after Jited as Berchelor, Epistémologie).

Hee generzlly O Anias, Fpistémologe fucidigue iPresses Universitaires de France, 1985}
Epistémoloygie di drow {Presses Universitaires de France, 19941,

S generally P Legrand, Lo drort comparé (Presses Universilaires de France, 1999),

818 Susskind, Expert Systers an Lan: (Oxford Universivy Press, 19871 pp 73-9.

TG Samue], “Compararive Law and Jurisprudence’, [1998; 47 International & Comparative
Lawr Quarterfy 817,

EP Legrand, “Buropean Legal Systems ars nor Convaerging”, (1998) 45 Inzernational gnd
Comparative Lase Quarterly 52, 60-1.
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Professor Legrand, are merelv superficial. Any kind of comparative law
that seeks to investigate culture and mentality must therefore by its very
nature be interdisciplinary; and while this might not as such imply any need
to have recourse to epistemology and {or) philosophy in the narural
sciences, it certainly suggests that social science theory ought not to be
ignored.” in truth comparing legal cultzres raises a host of questions about
the paradigms, concepts, schemes of incelligibility, processes of explana-
tions and so on with respect not just to the various social sciences them-
setves relevant to the culrural question, buc to the trans-disciplinary
*science” of comparison and comparative faw.

Even some of the more traditional comparatists—that is to say those
who appear ar first sight to be functioning largely from an internal position
in law—might well be implicitly advocating methods and practises that are
trans-disciplinary. In particular Markesinis’ assertion that whar comparatists
should be compating are cases!®—in effect puiting the emphasis on litiga-
tion facts—raises fundamental ontological and epistemological questions
about how “facts’ are to be perceived and understood. Again this is hardly a
matter upon which social science theorists have heen silent.}! However the
relation berween science and reality is one of the issues that is central to
epistemnology in the natural sciences and this suggests that the natural sci-
ences may have contributions to make to legal epistemology. One obvious
contribution, it should be said at once, is with respect to the definition,
domain and approaches of episternclogy itself 12 Yet the perception of fact
by lawyers and the more general relationship berween science and object of
science are matters that ought to mterest not just che comparatist but any
jurist keen to understand legal reasoning. For example the debate, 5o cen-
tral in the epistemology of the social sciences, on the dichotomy herween
holism and individualisin finds expression in legal analysis from Roman to
modern times,!? thus confirming a view expressed in the philosophy of the
natural sctences. This view is that at a certain level of reflection one sees
reappearing old metaphysical controversies and these controversies would
seem to respect no subject boundaries,!? The comparatist who wishes to
compare the facts of cases must ask him or herself exactly what constitutes
the object of comparison. What are the entities upon which the mind fixes

| Bell, French Legal Caltiives tButterworths, 2001, pp 1-24

W Markesinis, ‘Comparative Law—A Subject in Search of an Audience’, {1990} 53 Modern
Late Review 1. .

1 Sec generally Berthelot, Fpestémologie above n 3.

1200 whichk see R Blanchi, L'épesiemologie Ird ed, {Presses Universicaires de France, 19834,

12-45,

?FU,.?. 1.76. For a modern example see (¢ Samuel, The Fosdations of lLegal Reasoning
{Antuerp, Maklu, 1994), pp 149-51; G Samuocl, Episiemafugy and Legal Method {Aldershor,
Ashgate, 2003), pp 315-24,

14 Blanché, L'épistémalogie, above n 11, p 20 B Vakade, ‘De Pexplication dans les scienices
sociales: holisme et individualisme™, in Berchelot, I::Pis.*éurofagir.', pp 337405,
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and to what extent do such entities have a reality independent of the
science of which they are the object? Do ¢ivil lawyers and commmon lawyers,
for instance, perceive money in the same way? Or what about an accident,
or indeed the formation of an agreement, in a supermarker?

What the theorists from the natural sciences and the social sciences can
contribute to this fact issue is ant appreciation of the complexity of the
relationship berween a science and its object. At first sighe it might well
seem that the natural sciences can offer approaches that fix upon objective
and independent realities, whereas the social sctences concern themselves
only with weak facts because such facts include not only the observers
themselves but subjective notions such as beliefs, desires, preferences and
the like.!9 Yet as Granger asserts this is misleading in as much as scientists
do nor work directly upon actual facts; they construct abstract schemes or
maodels based on a reaction to these facts and it is these models that act as
the object of scignce.!® Granger talks of wirtual facts which are schemati-
cally determined by the conceprual model acting as the object.!¥ At first
sight this idea of virtual fact might appear appealing to the social scientist
as well. Yer Jean-Michel Berthelot has specifically rejected such reduction-
ism on the basis that an historicat or sociological fact can only be properly
understeod in the context of all its surrounding details.’® He proposes
instead a number of specific schemes of intelligibility brought to bear on
social fact.'® Now what is interesting about both these contributions to the
understanding of fact in epistemology is that, arguably, they have a direct
relevance to law and go far in explaining not just the construction of fact
by lawyers but differences berween juristic doctrinal and reasoning
methods.?? In addition, the epistemological reflections of Berthelor suggest
that work on comparative merthodology is seriously underdeveloped.
It might be useful, accordingly, to start wich this underdevelopment.

2. FUNCTIONAL METHOD

Zweigert and Kotz, in their chapter on method, state categorically that the
*basic methodological principle of all comparative law is that of functional-
ity". And it is from ‘this basic principle [that] stem all the other rules which
determine the choice of laws to compare, the scope of the undertaking, the

1SR Oygien, ‘Philusophie des sciences sociales’, in Berthelat, Epistémalogie, pp S21-75.

}f(;}- G Granger, La scfence of les serenees Ind ed, (Presses Universitaires de France, 19951, p 70,
7 Ibid, p 49.

%10 Berthelat, Les vertus de flincertitude (Presses Universitaires de France, 19%6), p 73

17 .M Berthetar, L'imtelligence du sociaf (Presses Universitaires de France, 199G), pp 43-83;

summarised in Granger, ahove n 16, pp 90-2.

G Sarnuel, Somrcebook nn O bligatinns and Legal Remedies 2nd ed {Londun, Cavendish,

20000, pp 169-77.
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creation of a system of compararive law, and so on’.2! This would be a
faiely extraordinary claim to make even :f the authors had exhaunstvely con-
sidered the various methods which might acr as an alternative to function-
ality. In the context of a complete absence of any discussion of other metheds
one can only conclude that the authors are averstating their case in order to
highlight an important point. This point is thar legal notions such as
‘trespass” or *natural obligation’ are rarely to be understood in terms of a
strict definition; indeed, and this no doubt is Zweigert and Kote's main
point, comparison of concepts—voidness with aullizé for example-—is ofen
dangerous. Concepts and rules need to be contextualised withio a range of
factual situations so that thelr function can become evident. The compara-
tist can then ask how a particular factoal situaton in one system would be
handled in another. Thus one finction of say trespass is te provide a cause
of action by which a person can obtain compensation for a physical injury
deliberately caused. Another function is to provide the basis of an action to
tesy a property right in a piece of land or in a chartel. Yet, as important as
ehis funcrional approach is, research and reflection in the social sciences in
general suggest, as we shall see, that it i only one scheme of intelligibilicy
amongst several. Comparative methodology, if it is to be a serious foca!
point for the comparatist, would need to embrace and reflecr upon these
alternative schemes.

In stressing functionality, then, Zweigert and Kotz wish to make the not
unreasonable point that the compacarist needs ro (nvestigare the facrs
behind the law. Yer research and scholarship in the natural and social sci-
ences show that faces themselves are not unproblemacic. The relatioaship
between science and realiy is a relationship fraughr with difficuley and part
of this difficulty lies in the actual methods employed by both natural and
social scientists in comprehending and {n representing face.?2 Again such
difficulties can hardly be ignored by the compararist, Indeed, in assereing
the principle of functionality, Zweigert and Kotz, actually locase the prob-
lem cenrre-stage. The authors make the valid point thar the comparatist
must move far beyond ‘purely legal devices’ if only because he might find
*that the function performed in his own system by a rule of law is per-
formed in a fareign system not by a legal rule ac all) bue by an excralegal
phenomenon’.?3 Whar perhaps is less valid about this assertion is ¢har it
seemns 1o assume that the frontier between the legal and extralegal is the
same with respect to borh systems. This is dangerous and not just because it
runs counter to the general comparative methodological principle concerning

MK Zwegere & H Koz, An Introdsection to Comparative Law 3¢ od 10sfard, OUP, 1998;
trans T Weirf, p 34,

221 Soler, fnrroduction a Pépistémaragie (Paris, Ellipses, 2000, pp 74-88. And sce ] Revel,
“Les sciences histuriques, in Berthefod', Emstémologre, pp 44-32.

23 Zweigert & Kére, above n 21, p 34,
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cultural imperialism. It is dangerous because it assumes that the reasoning
processes in law itself are based on a dlear distinction between legal rules
and extralegal phenomena.

The difficulry can be illustrated by recourse o the facts of an English
case. A [ocal authoriey invited tenders for the ranring of a small airport and
the claimants spent time and money preparing a submission. There were
strict condirions of tender, one of which stipulated thar the tenders had o be
defivered o the local authoricy before a strict deadline, The claimants put
their render into the auchority’s lemerbox several hours before the deadline
but, owing o the carelessness of the local aurhority employees, the box was
not cleared until some time aifter the stpulated hour; as a resulr the
claimants’ tender was deemed lare and was rejected from considerarion. The
Court of Appeal upheld an award ol damages to the claimanrs.2* Now
these faces are ineereseing for the Eurapean comparacise in chac they can,
feom the position of a jurist trained in the civilian tradition, appear to be a
set of facrs clearly falling within the domain of two or more categories of
abstrace rules, The first category, parzicularly relevant for a French jurist, is
adminiscrative law where the situadion could be analysed in terms of a pub-
fic body making a decision {to reject the tender! not in conformity with the
law for reasons of iy own fault. The situation could be conceptualised, in
other words, in terms of an abusive exercise of political power. The second
category, pechaps refevant for civilians coming from systems where the dis-
tinction between public and private law is less rigid, is pre-contractual lia-
bility, or cudpar i contrahendo, Here the abstract rule could be seen as being
founded in some kind of contractual obligation, perhaps based on good
faich, or upon the extra-contractual obligation not to cause damage
through rault. However if the comparatise applies these legal categories to
the facts of the atrpoct case there is a real danper thag the acrual reasoning
processes used by the Coure of Appeal could be eclipsed by the formai
nature of the legal rules seemingly refevant. There is no doubt that the case
can be analvsed ex post facta in reems of eicher civilian category, but rhis is
the very probiem rhat can distort the comparison. Of course, the division
between administrative and civil labilicy is ditfienlt if not impossibie to
make in English law, partly because strict poblic law remedies {judicial
review} cannot notmally be usad to obtain compensation.?® The claimant
must establish a cause of action in private law.28 Yer the funcrionalist is
likely to conclude thar contract and tore remedies against local authorities
are simply fulfilling an “adminiscrative Habilisy’ function. Similacly the
French contraet lawyer might conclode thar the Court of Appeal was
applying an obligation of good faith to the facrs, particularly as bona fides

3*_ Blackpoot & Fylde Acra Ul Led v Blackpood BOTTI0L EWLR 1195,
3Bt see Haman Righrs Acr 13965 3.
WX (Minars) v Bedfordshire County Corned {1995 2 AU 633, 730,
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was mentioned in passing by one of the appeal judges.?” Functionalism, in
short, suggests a frontier between legal rules and principles on the one hand
and a set of facts on the other.

At one level it has to be stressed thar this functional approach does not
lack analytical relevance in respect of the airport case. It can be valuable to
conclude that the collateral contract held to exist by the Court of Appeal has
the same function as rules to be found elsewhere in the svstem in say German
or French law. One is comparing different patterns of rule models to similar
fact situations. However, if one looks in detail at the reasoning employed in
the main judgment in the Court of Appeal, the rule-model comparative
approach becomes more problematic in tha: Bingham L} does not actually
start out from a legal rule. He does not apply a pre-exiting rule to the facts
before him. He starts out from what appears as a detailed description of 3
tendering procedure. Accordingly he assercs first of all thart:

A tendering procedure of this kind is, in nuny respeots, heavily weigheed in
favour of the invitor. He can invite tenders frony as many or as few parties as
he chooses. He need not rell any of them who else, or how many others,
he has invited. The irvitee may often. although nat here, be put to consider-
able jabour and expense in preparing 2 render, vrdinardly wichour recompense
if he is unsuccessful. The invitation to tender nuy itself, in 2 complex ease,
although again not here, involve rime and expense to prepare, but the invitor
does not commit himself to proceed with the project, whatever it is; he need
wor xecepr the highest tender: he need net accept any tender: he need not give
reasons to justify his acceptance or rejection of any tender received. The risk
to which the tenderer is exposed daes not end with the risk that his render
may not be the highest oz, as the ease may be, lowesr *®

He then continued:

Batt where, as here, tenders are solicited from sefected parties all of them
known to the invitor, and where a local authority™s invitation prescribes a
clear, orderly and familiar procedure—draft contract conditions available for
inspection and plainly ntot open to negotiation, a prescribed commaon form of
tender, the supply of eavelopes designed to preserve the absolute anonymity
of tenderers and clearly o identify the tender in question, and an absolute
dreadline—the invitee is in my judgment protected at Teast o this exeent: if he
submits 2 conforming tender before the deadline ke is entitled, not as 2 marter
of mere expectation but of contractuaf right, to be sure that his seader will
after the deadline be opened and considered in conjunction with atl ather con-
forming tenders or at least that his tendes will be considered if others are 2?

T Stocker L) in Blackpool ¢ Felde Aere Chl Lt v Blackpool KO [1990) 1 WLR 1195 ar
1204

gs Blackpnol & Fylde Aeror Club Lid o Blackpoo? RO E1990] 1 XWWLR 1195 ar pp 128102

* At p 1202 emphasis added.
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And he supported this shift from ‘expectation’ to ‘right” in observing;:

Had the club, before tendering, inquired of the council whether it could rely
on any tmely and conforming tender being considered along with others,
I feel quite sure that the answer would have been “of course’. The law would,
1 think, be defective if it did nar give effeet to that, ™

The interface here between fact and law is by no means cfear. Certainly one
can locate the exact point where Bingham L] jumps from the descriptive
(‘mere expectation’} to the normative {‘contractual right’), but this ‘right” is
not given expression as part of a set of contract rules, Indeed an examina-
tion of the whole judgment will reveal little in the way of rules or precedents
about cotlateral contracts and the like. What appears to be happening in the
judgment is that a fact is being transformed into a legal concept by a kind of
‘descriptive” sleight-of-hand that allows the judge to conclude in favour of
the claimant. This sleight-of-hand shift is then immediately justified by refer-
ence to another factual notion, the hypothetical local authority employee
giving the ‘of course” answer. Now if one [ocates the legal and extralegal
frontier between ‘expectation’ and ‘right” chis will have the effect of exchud-
ing ‘expectation’ from the gallery of tegal conceprs, which would be as seri-
ous error as excluding say ‘damage’ or ‘interest’ from the world of law. The
truth is that these kinds of notions exist ar one and the same time in the Tegal
and extralegal with the result that reality and faw become merged within the
same scientific discourse. In other words law is not applied to facts as such;
the facts get transformed into a kind of legal ‘reality’ which altows them to
assume a normative dimension wich greater ease. Thus Bingham L] was able
to establish a contractual right nor through the application of a pre-existing
rule abstracted from precedertts. He did it through the creation of a factual
expectation’ capable, by its very nature, of attracting a normative relation.
Functionalism as a method could, if it is not used carefully, eclipse this
process in implving a model in which legal rules and concepts have certain
functions in a world beyond taw {social reality). To an extent this can be
helpful in that one can certainly talk about the function of ‘descriptive’—or
*quasi-normative’? ' —concepts such as an ‘interest’, fault’ or ‘damage’ in the
world of fact. But to say that the collateral contract is performing the same
function as a rule based on cufpa in contrahendo or on some principle of
administrative liabiliey s to set up a kind of tonl-function dichotomy which
car so easily create a distorted image of legal methodology as a whole.
Once one starts to see the ambiguity in any frontier between the legal
and extralegal one begins to appreciate, also, that one of Zwetgert and

WArp 1202,
10w which see P Duboucher, Sémintique jurdique: introduction & une science du dron
{Presses Universitaires de France, 19900, pp 144-5,
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Kotz's own, rather interesting, compararive examples is problemartic,
The authors present the reader with an example showing “how the com-
paratist must somerimes look ourside the taw’.3? The example concerns the
German land registry system set up o protect purchasers of ingerests in fand
from harm which could result from the assercion of real righes held by chicd
parties but unknown at the time of purchase. In the United Stares such a
general and comprehensive system is on the whole non-existent; instead
there are ‘Title Insurance Companies® which offer privaze insurance against
the kind of harm envisaged in respect of land purchases. These insurance
companies, having been in business for almast a century, have their own
very comprehensive files and books that give a virtually complete picture of
land conveyancing throughour America. Zweigerr and Kétz are implying,
when they ohserve that ‘the function performed by the German !and regls-
ter is performed in the United Scares by the files and books of Tirle
Insurance Companies’,?3 thas the later are somehow exrralegal. This imay
be true to a lawyer whose definition of law is limited to positive rules arising
our of stricely defined sources; bue it is by no means clear why an insurance
company and its archives, whose whole husiness, if noc existence, is based
on contract, should be located outside of the law. The companies are as
much legal msticurions as the German land regiseer, Funcrionalism has the
effect, once again, of distorting the notion of law s0 as 1o make it conform
to a particular culture-specific image.

3. VIRTUAL FACTS

It is in respect of this interface berween legal science and realiry char think-
ing in the natural sciences may have an important contribution to make to
legal epistemology. For the guestion of the relationship between science and
reality 1s one that has been reflected upon by epistemologists. According to
one such theorist, who has specialised in this question, the actual object of
the empirical sciences is never reality itself. The object consists of an
abstract model or scheme of this reality and it is the abstract relarions and
elernents thar make up this model, rather than the empirical phenomenon,
which acts as the basis of knowledge.?* This is because it is the model—
often a mathematical one—and not reality that can be manipulared o
produce explanacions and predictions. One important role, then, for the
philosophy of science is this. It is to examine the relationship nor jast
between the structure and content of the model and the actual expericnce
of realicy but between the model and sciencific theories.

3 weigert & Koz, above n 21, p 3%,
33 fbid,
3¥¢Cranger, above n 16, pp 70-3.
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A further role, particularly for the epistemologist, is to investigate the
procedures by which the model and the informasion that it produoces can
be validated. Here there are several possibilicies.’¥ A model can gain its
tarce and credibilicy from ies currespondence with one’s perceprion of real-
ity. Thus a model which plots the movement of comers and predicts when
and where they will be at any given moment is likely to be treated seriously
if the predicrions can be independently verified by observation. However a
model can also gain its validity from its own internal coberence. Here the
emphasis 15 on the formal gualities of the abstrace efements and refations;
and if an explanation or prediction i exempt from internal contradiction in
respect of all the other explanations and predictions that can be drawn from
the moded then this will act in itself as a means of venification. In truth few
scientises will be satisfied with such a test and will use coherence as just
oie, minimal means of verification.?® A thied method of verification is
consensis. A model or indeed cheory will gain its force and credibility if
members of a specified communicy are agreed amongst themselves thac it is
valid. Of course, of all the three verificarions, this is undoubredly the weakest
in as much as it unfikely that many members of the scientific community
will accept a model or theory as valid or true simply on the basis that the
members say that it is. Nevertheless the historian of science Thomas Kuhn
has show thar, from an historical and social viewpoing, consensus has been
of inunense importange wirhin rhe scientific community. He has talked of
accepted paradigms in science; and when these consensual paradigms no
longer prove adequate, hecause they are clearly out of say correspondence
witl the perception of reality, they ger discarded and replaced. This process
of eeplacement of one paradigin with another was, to Kohn, a scientific
revolution; bur it is a revolution in respect of consensns. 7

What emerges from these epistemological reflections is thar all three
forms of validarion have their relevance and dhac this in tum impaces vpon
the relationship herween science and reality. Objects of science are always
abscract objects which are more or less indirectly connected to empirical
pheromena. Science is abour rhe construction of schemes and models and
empirical reabity s understood not so much by imposing the model onto
this reality but by schematising an empirical phenomenon and inserting it
into a system of conceprs where it gains its scientific and referential sense. 3

B Galer, anove o 22, pp 43-3,

3& Karhematics of course gains (s cpstemobogical force entdrety from s incernal colerene,
but in its role as the hasic language of science and wehnology mathematical errors will often
have very cdear miplicadions i rorms of correspaadence with the real world. A small marhe-
matical errar g send a spaecrals crashing into the planet upon which it was supposed to
soft-lamd.

¥ 4ee geneeally T Kubn, The Struciure of Scentiftc Revolutions (University of Chicago Press,
19701 20l ed.

¥ CGranger, shove n 16, pp 1:0-135.
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The emphasis, then, is on systeras of concepts and advances in scientific
knowledge often depend upon the invention of new concepts, or at least the
extension of existing ones. The French epistemologist Gilles-Gaston
Granger has developed out of this modelisation the notion of wirtual facts.
By this he means that science does not take as its object actual facts but
facts which have been schematised. that is to say completelv determined
within a system or network of concepts.’? These virtual facts are different
from actual facts because they are idealised. that is to say that their con-
nection with actual reality s not complete because they are deliberately
‘simplified’ by the process of schematisation itself. Thus the object of sci-
ence cannot ever retain the full richness of the empirical object as conceived
directly by the mind. Granger gives as an example the theory that objects of
different weights nevertheless fall at the same spead; this, he says, is true
only ar the level of virtual facts since the theory teaves out of account the
actual factual reality of say wind speed and air resistance. In terms of
method, this is not to suggest that actual faces have no role. They might, for
example, be relevant in the falsification of a theory. Yet even here, in the
realm of falsification, the science is not as such responding to actual faces: it
is a2 question of how accurate are the concepts in relation to what they are
trying o represent.?? Actual facts are heing modelled vnce again, but this
time by a theory of verification Weak concepts thar cannot be proved or
falsified are not true scientific concepts, but the falsification process is one
that 1s achieved only through a modified maodel.

How does any of this impact on law o, more particularly, on compararive
law and its methods? The point must be inade at once that transposition is
always very dangerous; some might well argue therefore that epistemological
notions fashioned within the empirical sciences might well have no refevance,
or at least limited relevance, to the social sciences. In face this kind of
argument, as important as it is, must in turn be treated with caution, parric-
ularly by the comparatist; for medels, as we have seen. have been sawd to
have an important role to play in comparative law. Indeed scientific models
can themselves be used directly to secure & decision. Take the following
observation:

Scientific thought is, starting cut from the observation of reality, to construct
a model. Then, within this model, to make deductions. caleulations, develop-
ments, sequences of theorems, to get resufts and then to forecast ... T give vou
another example: in the Paris consticueney a condidate in the legislative elee-
tions suspected fraud in a nuniber of voring offices, e thought thac in these
offices there was this risk because he did nat have confidencee in thase running
the affices. He had taken some very precise opinion pells, he had studied
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previous rlections and, armed with these figures and results, hundred upon
hundred, he went to the administrative court and said thac chanee ¢ould not
have produced any of this ... The court thought he was right, On simple prob-
alnlity, it estimated that the chance of fraud was scronger than the
presumption _.. that everything had gone according to the rules.!

A similar argument has been used quite recently in English criminal law to
secure a {now guashed} conviction of a mother in respect of the cot deaths
of two of her children. The prosecution case was based upon the statistical
model that the chance of two cot deaths in the same family was so remote
that the deaths had to be attribured ro another cause.*? Are these models
not in effect creating *vireual facrs™

It is of course very tempting to reply positively to this question and such
a reply might indeed be justified. Yet the point of these examples is not actu-
ally that chey should act as direct support for the virtual fact transposition.
These two examples are basically statistical models and few would argue
that such mathematical data have no role to play in the social sciences
including law. They are raised here therefore only to make the point that
one should not dismiss out of hand what might be termed epistemological
transposition. What is arguably more interesting for the comparatist is the
extent to which models of traditional legal concepts act as schemes for con-
structing the ohjects of legal science. These models are not mathematical
but institutional. That is to say they use conceprs based in narural (rather
than mathematical) language and they establish relationships that are visual
or metaphorical in the way they artempt to mediate between law and
reality.4? However such visual or metaphorical images lack neither relative
precision nor a powerful ability to mediate, like mathematics, between science
and reality. Tn short, insttutional legal models are capable of constructing
sets of facts which are schematic in the sense that they are abstractions from
actual facts.™ As such they qualify as a kinds of virtual facts.

At a very general level one might refer to Article 1384 of the Code civif
which scates that a person “is llable not ouly for the damage that one causes
by one’s own act, but also for that which is caused ... by things which one has
in one’s keeping’. The factual structure in this proposition is centred on ‘dam-
age’, ‘rause’, ‘thing” and “keeping’ {sous sa garde) and while these are seemingly
deseriptive terms—that Is to say they describe aspects of social realip—they are
equally abstracted from particular circumstances to transcend any single set
of actual facts. For example, this text was drafted at the end of the eighteenth
century, evidently well before the advent of motor vehicles; but in the eatly
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vwentieth century the article was held 10 apply to damage arising out of
traffic accidents.*® No doubt an argument could have been advanced chat
the article should have no relevance to motor vehicles since the legislature
could not possibly have envisaged this particular ‘thing'. Yer the compara-
tist knows that one key to the success of the great codes is that they have
been flexible enough to be adapted to changing conditions; indeed one of
the drafters of the Code cinf actually wrote that the long-term success of a
code depended on its heing able to escape from whar might be called the
ryranny of detailed facr.?® When viewed from the position of descriprive
terms within the legal proposicions which make up a code—terms such as
‘person’, ‘thing', ‘fauld’, *damage’ and so on—it is possible to sec such fac-
rual realities as *virtual” in the sense thar they are factual models which tran-
scend acrual facrual reality. Some kinds of damage may not amount to
‘damage’, while some types of chings may not amount to a ‘thing”.*" Indeed,
commercial law is now dependent upon what mighe be termed the “viriual®
person (or la personne morale as the French jurists would express it),
whereas slavery in Roman law was founded upon the non-actuality of the
real person. In Roman law a slave was of course a “thing’ and it was the
décalage berween this ‘virtual® fact and the *actual’ reality jtseif thar went
far in stimulating new developments within che law. For example, princ-
ples dealing with the assessment of damages with regard o a slave gradu-
ally got rransposed ro the assessment of damages with respece to injuries
caused to free persons.i®

4. DEGRELS OF ACTUALITY

However, despite the attraction of the virtval fact analogy, care must be
taken. In the natural sciences it is possible to see the distinetion between
schematic model (virmal fact} and perceived realicy {actual face) as a clear-cur
dichoromy, The object of science is the schemartic model. In law, on the other
hand, the comparatist s aware that differences berween legal traditions can
depend, to an extent, on the distance between legal conceptualisation and
perceived reality. As Zweigert and Kotz observe in respect of the difference
between civil and common law thinking, on ‘the Continent lawyers operate
with ideas, which often, dangerously enough, take on a life of their own; in
England they think in pictures’. ¥ What the authors ate recognising here
is the tendency of common lawvers to think at mueh lower levels of
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abstravtion; and so, for example, there are many fewer rules thac are
code-ike in their style.’® Common lawyers have no general principle of
liability for damage done by a thing under the control of another; they
prefer, instead, ro think of individealised—some mighe be tempted to say
‘acrialised’ —abjecrs such as hottles of ginger-beer, flagpoles, aircraft, lorries,
walls, dwelling houses and so on.®! In other words common lawyers can
casily appear ta be operaring with imore "actual’, as oppesed 10 “virual’, facts.

Such zppearances are probably misleading. Fven if the common lawyer
{uoctions more that the level of species thaa genus it may well be chart the
different individualised objects are stilt idealised conceprions of perceived
reality. The coperere is, as a French epistemologist observed, the absrract
rendered familiar threogh usage.’2 Thus for example where a jurist justifies
Liabitity for wrongful damage £o, say, a will by reference by way of analogy
to wrongful destruction of an [OU borh the will and the 10U are in effect
being rurned inro abstrace things (res) where one can replace the other,3?
The same is true for objects dropped onto a public highway which cause
imjury to a passer-by. The law raight be expressed in rerms of individual
facrual examples such as a prurer who throws down branches or a work-
man on scaffolding who carelessly drops a tool; but clearly the analysis 1s
structural in orientation, Liability will attach to any persong who allows a
res to fall onto a place where he ought o have appreciated thar members of
the public might be passing.’* Persons, things and public spaces are in truth
Eeneric notions.,

Nevertheless there s something of a tension, as Zweigert and Kétz indi-
cate, in Western legal thought between legal systems that tend to function
at different tevels of abstracdon. And thus Roman law can be contrasted
with modern civil law just as the mios Jralicus can be compared 10 the mos
Gallicus 33 With respect 1o English law, Lord Simon once explained how
the rule its Rylands v Fletcher™ functioned. [t was not a question of starting
out from some established proposition about *anything likely to do mis-
chief if ir escapes’ and appiying it deductively to all factual situations
involving ‘things’ escaping and doing damage. Rather one moves ourward
from the facts {which o7 course in Rylands involved the escape of water) of
Rylands v Flercher itsell. Thus, said Lord Simon, when some years larer a case

30The increasing complexity af rules in English law cun be observed if one compares s 14 in
ehe vnigenal Sale of (Toods Act 18923 wich i3 modern amanded version in cthe Sale of Gonds Act
1979 [as amendedh
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subsequent to Rylands arose concerning the escape of electricity, it was
necessary to compare the facts of this new case with those of the Rylands.
Was electricity analogous to water? [f so, nor only would the rule established
in the precedent apply but the new case, with electricity as its material fact,
would act as the point of reference for the next case iuvolving any object that
was neither water nor electricity.”” These facts may therefore be less “virtual’,
or more ‘actual’, in as much as the common lawyer is forced to compare one
specific object with another specific object: and such facrual comparisons
appear to he operating directly on the actual objects themselves,

How does this tension compare with the virtual and actual face thesis
from the natural sciences? One approach is to say thar civil law has, as an
historical fact, always been much moee closely identified with science in gen-
eral. Thus the importance of the Humanist revolation was, according to
some civilians, that it took legal thinking from the world of fact to a level of
rational systematisation; the law is the product of reason said Grouius
(dictamen rectae rattonis) and is not to be drawn from rhi;1gs.53 It is, like
marhemarics, a question of deduction.?? The analogy berween law and
mathematics was a powerful one in the minds of the seventeenth century
civiltans and their successors and the importance, of course, of this analogy
is that mathematics does not have as its object any specific reality.80 [t is a
science based upon coberence racher than correspondence and thus the sci-
ence, in a sense, becomes the abiccr of its own science.®! In civilian thinking
there are echoes of this #ros geormetricus tradition i as much as conceptual
coherence remains a fundamental characteristic of the German and {to a
lesser extent) French mentalities.2 Pur another way, advances in legal science
from the humanists to the German Civil Code were largely measured in terms
of ever-greater internal coherence. The common law, which escaped the influ-
ence of the tegal humanists, can from this perspective be seen as beloaging to
an "older” stage of science; its methods are closer to the Mos Hafics, 83 the
school of legal thinking against which the humanist jurists were reacting.
The more descriptive the legal mentality the more actual the facts.

5.0 EXAMPLE: MISTAKE IN CONTRACT

This idea of stages of legal science needs examination in itself. However
before leaving the dichotomy between actual and virtual facts something
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further should be said about the relevance of these notions to comparative
law, The degree of ‘*acruality’, or ‘virtuality’, always assuming the
dichotomy to be a valid one, might be useful to the comparatist in that i
can help determine the extent to which codification, or at least textualisa-
tion, of faw is valuable in representing legal knowledge. Take for example
the complex subject of mistake in contract. In the teading English authority
on this area the House of Lords had to decide whether contracts made
berween a corporate emplover and two of its directors were void. The com-
panv decided that it wanted to end the emplovment contracts of two of its
direcrors and negoriated an agreement whereby the two employees agreed
to terminate their emplovment in return for large compensation payments,
After this termination contract had been executed by both sides, the com-
pany discovered that there were grounds upon which they could have
legally terminated the directors’ contraces without having to pay them
compensation. It appeared the directors had been guilty of misconduct but
had kept silent about this behavicur. Accordingly the company brought an
action against the directors to recover the compensation payments on the
ground that the termination contracts were void for mistake. The House of
Lords refused to accept the company’s claim.5*

Now, before turning to the reasening of the House of Lords, it might be
useful to examine the facts of the case in the light of the new European
contract code, the Principles of Enropean Contract Law {PECL}. This
states in article 4:103 thar:

{1} A party may avoid a contract for mmstake of fact or law existing when
the contract was concluded if:
fay 10 the mistake was caused by infarmation given by the other
party; ar
(i) the other party knew or ought to have kitown of the mis-
take and it was contrary o good faith and fair dealing ro
leave the mistaken party in error; ar
(i) the ocher party made the same mistake, and
{b} the ather party knew or ought to have known that the mistaken
party, had it known the truth, would not have entered the coneract
ot would have done so omly on fundsmentally different rerms.
{2}y Viowsver a party may not avoid the contractif:
{a} in the ctrcumstances its mistake was inexcusable, or
(b} the risk of the mistake was assumed, or in the circumstances should
be borne, by it

From the company’s point of view, this text would appear to support their

argument that the contract should be avoided in that sub-section {1}{a)tii)
seems to cover the facts in issue. Did the other party know of the mistake?

ARBell 1 Lever Brothers 11932] AC 161
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Given that it was the directors’ own behaviour which formed the foundation
of the error, the response must surely be positive. Indeed, the doctrine of
good faith would suggest thar the two employees might even have been
under a Jegal obligartion to disclose to the company cheir past misconduct. 8
Furchermore it appears evident thar the company, had it known of the
misconduct, would never have contracted to pay the employees large com-
pensation sums, It is possible to go even Further. It could just be argued that
the facrs fall wichin sub-section {1){a}i) in that the failure of the directors
to speak out about their past misconduct amounted to 'information given’.
Admittedly this is prima facie a weak argument in as much as lawyers
traditionally draw an important distinction between positive statements
and silence; yet, taken together with sub-section {iii), it could, so 1o speak,
add weight to the company’s claim, For cheir parr, the defendants could
argue that the faces fell within sub-section {2}b): the company, in failing to
investigate the employment records of the directors, simply ook the risk
thar the employment contracts were watertight. What can be said with
certainey is rhar it is by no means clear from Article 4:103 what the solurion
should be. Much will depend upon the background of the judges deciding
the case. Those coming from the civilian tradition might well feel thata
party to a contract is under a good faich obligarion to disclose information;
those whose mentality have been formed at the commercial Bar might well,
in contrast, view the faces strictly In terms of the distinction between posi-
tive {representations) and negative (silence) acts and of rislk, 5

The point to be stressed therefore s thar the texc itself is insufficient with
regard not just to the legal knowledge bur egually 1o the various facrual sit-
uations envisaged by the proposition. It is extremely difficult to construet,
simply on the basis of the article, a paradigm set of vicmal facts. Indeed the
text is worse than this. For sub-sections (1) and (2) largely comtradict each
other with the result thar the methodology implied by the article muse
involve different kinds of schemes of intelligibility; deduciion is impossible
without first the employment of, for example, dialectical and hermeneutical
rechniques, One might note therefore that a comparatist trained only in the
funcrional method will be 2 a serious disadvantage. Again this topic of dif-
fering schemes of intelligibility is something char witl need to be investi-
gared in more depieh. For the moment one can ohserve how the dialecrical
method implied by a text like Article 4:103 has the eftect not of actually
envisaging a ser, or sets, of virual or actual facrs, but of allowing each indi-
vidual jurist to construct his or her own set of facts. The solution to any
mistake problem where the PECL apply is dependent entirely upon a con-
seruction of fact in the mind of the person applying Article 4:103; the
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employees can be fashioned as personage tacking bona fides within a
relationship that requires cach side to consider the other’s interests and
within a society that is communirarian in outlook.®” Alternarively the two
directors can be regarded as entreprencurs in an individualistic environ-
mene looking after their own legitimate interests. 88 “Acrtoal’ facts seem to
make little sense here.

When one turns to the reasaning of the House of Lords the ability to
consteuct sndividual facrual situations becomes evident. Lord Atkin begins
the substantive part of his reasoning by making an important precedural
observation: thar it

is essential an this part of the discussion to keep iz mind the finding of the
pury acguireing the defendants of frandulent misrepresentation or conceal-
mient in procuring the agreements in guestion.

For grave

tnjustice may be done w the defendants apd confusion inrroduced into
rhe legal conclusion, unless it is quite clear that in considening mistake in this
case no suggestion af fraud is admissible and canaot sericely be regarded by
the [udge wha has 1o determine the iegal issues raised 87

Article 4:103 does not of course require any fraud before the mistake can
operate tu avoid the mistake, Yer what Lord Atkin was seemingly doing
was [0 constract a faciual environment i which the interests of the com-
pany were not being placed at the forefront of economic eavironmene. He
then continued by stating thac in his view it would be wrong to determine a
definite specified contract where ‘the party paying for release gers exactly
what he bargains for® and where it *seems immaterial that he could have
gor the same result in another way, or that if he had known the true facts he
would nor have entered into the bargain’.” Lord Atkin justifies this conclu-
sion in referring o a number of factual siuations:

A buys Bs horse; he thinks the horse s sound and he pays the price of a sound
harse; he would cerrainiv nor have bought the harse if he had known, as the
fact is, thar the horse is unsound. H B has made no representation as (o
soundness and has not contracted thar the horse is sound, A is bound and
cannot recaver back the price. A buys a piceure from B, both A and B believe
it 16 be the work of an #ld mastez, and 2 high price is paid. Tt turns out to bea
moedern copy. A has we remedy i1 the absence of representation or
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warranty ... A buys 1 roadside garage business from B abutting on a public
thoroughfare: unknown ta A, but known to B it has already been decided to
construct a by-pass road which will divert substandally the whole of the
traffic from passing A’s garage. Again A has a0 remedy.”!

And he continued:

All these cases involve hardship on A and benefit B.as most people would
say, unjustly. They can be supparred on the grownd that it is of paramoont
impariance that contracts should be abserved, and chat if parties honestly
comply with the essentials of the formation of contraces ie, agree in the same
terms an the sapte subject-matter they are bound, and must rely on the stipu-
fations of the contract for prorection from the effect of facts unknown to
them. 72

[t is tempting to say that Lord Atkin is going to the other extreme from the
PELCL text. His legal solution is founded on conerete—on actual—~{acts and
not on some dialectical contradiction between moral good faith and eco-
nomic risk, a contradiction that makes the envisaging of even virtual facts
difficult. However two points need to be made here. The first is that Lord
Atkin could indeed he said, from a structural viewpoint, to be constructing
an idealised ‘virtual® factual sitwation and one that, once the struciure js
pointed out to a reader of the PECL, might well be said to be ivherent in
Article 4:103. Tt is probably true to say that nearly every lawyer brought up
in the Western capitalistic tradition would have few hesitations about
affirming the validity of a sale of goods contrace where a buyver purchases
an article from Shop A only subsequently to discover that he could have got
the very same thing at half the price from Shop B. Even if the seller in Shop
A knew that Shop B was selling at half the price no one would assery thar A
is under a duty to inform. Now the dialectical contradiction in Article 4: 103
clearly tries to capture this *paradigm’ mistake problem and to this extent it
could well be said that what separates the PECL code provision from the
House of Lords precedent is one of schematic method. The “virtual fact’ sit-
uation captured by the structural foundation to Lord Atkin's factual exam-
ptes is simply being translated into a linguistic propositional form. In other
words all mistake cases are to be constructed and deconstructed in relation
to these paradigm facts. What makes the directors case difficult is not so
much the flaw as contained in rales like Article 4:103; it is the possibility of
being able to construct two quite contrasting factual situations, one along
the structural fines of the Shop A and Shop B example the other conform-
ing to a tong-term social relationship between emplover and employees.
The factuai examples used in Lord Atkie’s reasoning, not to mention the
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facrs of the case before him, are no more ‘acteal” than any other schematic
model of elements and relations and thus it would be very dangerous 1o
assert that the law Lord was working directly upon actual facts.

6. STAGES OF LEGAL SCIENCE

The second point is more mundane from a methodological viewpoint.
The difference between the approach of the House of Lords 1o the mistake
problem in the case of the two directors and the approach of a court hav-
ing to apply Articie 4:103 to the same facts is one of reasoning technique.
Codes involve the movement from a universal proposition—the general—
to a particular set of facts and the reasoning technique traditionally associ-
ated with going (rom the general to the particular s deduction. Now few
civilians still believe today that legal reasoning is purely deductive;
argumentation is as, if not more, importzmr?3 and such a dialectical
methodology conforms, as we have seen, to the structure itself of texts
such as Article 4:103. Nevertheless the starting point is a general proposi-
tion. The rechnique to be found in Lord Ackin's judgment, in concrast, is
reasoning by analogy; the proposition that 2 definite specified contract
should not be ser aside is seemingly arrived at, and cercainly justified, by
reference not to some universal principle but to specific concrete exam-
ples. The reasoning is of a type that goes from the particular to the partic-
ular. From an historical peint of view this difference of technigue between
jutists workiog within the codified systems and those in the common law
reflects a more general distinction between scientific stages; analogy was
once seenl as a primitive form of reasoning which produced unreliable
results and was eclipsed by an epistemological revolution, associated with
rationalists like Descartes, who stressed analysis, synthesis, indoction and
deduction.”* What the history of science can offer, then, to legal reasoning
is a concepinal framework that encapsulates methodotogy within differing
stages of development.

These stages go further than a mere two part model of the scientific or
rational and the pre-scientific or primitive. According to the epistemologist
Robert Blanché:

Rather than a binary division [between concrete and abstract sctence} it is
secessary to deal here with a continuous development. One should speak
mare of the distinction between deductive science and inductive science.
Mathematics started our by being inductive, and the sciences said o be
inductive often take, and always aspire 1o take, the deductive form. Deduction
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and induction mark two stages in the development of science, the stages
themselves being framed within an inidial stage and 4 final stage. Tn faceic
appears that all the sciences follow, in distinguishing themselves anly by their
degree of advancement, a similar course, passing or being catled to pass, suc-
cessively through the descriprive, inducuve, deducrive and axiomaric stages.””

This four-stage process seems particularly relevant o the history of legal
thinking in the West. The very earliest legal texts such as the X1 Tables
could be seen as little more than descriptive in style and strocture; by the
time of Ulpian, however, the methodology had clearly moved to a second,
inductive stage. Ulpian himself provided a leading example when he
observed thar conpentio is to be found within all the different Roman
contracrs;’§ another example is perhaps Paul’s reporting of Muocius® asser-
tion that culpum awtem esse cum quod a diligenre provideri potuerit non
esset provisiem.”” Michel Villey argued that the medieval Romanists con-
tinued these methods and that the great Intellectuzl revolurion came with
the humanists. In turning law into a rational discipline analogous to
mathernatics, that is to say a discipline completely divorced from lact, i
would seem that law had now arrived ac the third scientific ssage. The
‘law is not drawn from things, with their variable nature; it is the product
of reason separated from man (dictamen rectae rationis), what can he
deduced by che wise’.”¥ With this ‘rejection of face vurside of legal sci-
ence’ the law was ready o *rake the foem {as Grotius ar least tended
towards) of an axiomatised system, deduced from principles of reason’.™
And this final ‘axiomatised’ stage was apparently achieved by che
Pandectists who considered faw as a ¢losed system of instigurions and
rules where ‘one only had to apply togical or “scientific” merhods in order
to reach the solution of any legal problem’.¥% Thus the German Civil
Code has been described as nothing but *the legal calcutating machine par
excellence” 8!

Despite the apparent fir, the idea of 2 movement feom a descriptive to an
axiomatic stage in law is, of course, fraught with difficslty. For a starg, the
notion that code provisions are analogous to mathemarical axioms is
nothing but a myth. As we have seen with the PECL provision concerning
mistake in contract, an ‘axiom’ consisting of an abstract hnguistic proposi-
tion is incapable in itself of containing the precise and definitive knowledge
information needed to make it a2 genuine wniversal. It is quite simply o
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weak to aliow knowledge to be reliably obrained through rigid and
formalised deductive logie, As Professor Bergel has observed:

Mathematical lagic implies not only an asionatic presentation and a deductive
form af method, bur also symbalisatian substieucing calcukbus based on signs
tar reasoning based on ideas, in such a way that mathemarical rype deduction
iz of indeterminate inventiveness, Now this method is icrecancifable with legal
method, The law is cceming wich departures from logical solutions deduced
from an axions These exceptions result fram other preoccupations, other prin-
ciples and ather axioms whase sheer numbers, confusion and differing intensity
render impossible an expression of positive law in mathemarical form.

Mareover, conomues Berget, legal concepts are not at all susceptible to precise
definition. In fact there are a range of notions like public policy {ordre pub-
lic} or good morals (bannes meeurs), which play the role of correcting
elemments and of translators from the legal rule ro the facrs and whose
contours are deliberately uncertain, so much so thar one talks now of the
“fuzziness of the taw’ 53 In short, the four stage process appears more as an
ideological rather thar a genuinely epistemological scheme,

A second difficulty, given Bergel’s observations, is thar a four-stage
process is clearly inadequate in itself of encapsulating the compiete histori-
cal picture of legal mechodology. If an axiomaric approach is now regarded
as a myth, this implies chat fegal thinking has moved on  a stage beyond
the axiomaric. One might ealk here either of a fifth ‘post-axiomaric® stage
or of a return to some earkier seate of deveiopment, Thus a careful analysis
of the methods emploved by the Glossators and Post-Glossators—jurists
who worked within the inducrive stage if one employs the Blanché and
Villey schemes—would irdicate thar lawyers were not just inducing general
principles from specific cases. They were employing methods thar can be
tabelled *hermencurical’ and ‘dialectical’ and, as we shall see, these are
schenes of intelligibility that can be said to be epistemologically sui generis.
In other words simply to place the various legal methods under caregories
such as ‘inductive” and ‘deductive’ is inadequate; what is required, when it
comes to Jegal seience’ is a scheme of analysis thar s more sophisticated in
strncture, What is needed is a schere that can caprure the rrue complexities
of legal reasoning,

Nevercheless the Blanché scherne oughr not be eotally discarded by
jurists, if only becawse in suggesting a fifth *post-axiomartic’ stage the
scheme 1s indirectly providing a positive epistemological insight. Moreover
the scheme might be of hetp o the comparatist in thar # can go some way
in explaining whar Zweigert and Kéte see as stylistic differences berween
civil and common lawyers or what Pringshein saw as an inner relationship’

ST Berpel, Théurie pénérale di dront 3od ed (Paris, Dalloz, 1999), p 273,
£ 1bid, p 274,
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between English and Roman law.#* Rather than ralking, as Pringsheim did, in
terms of some “spirttual” affinity between Roman practitioners and common
lawyers, it would surely be more rational to say that what unites the two
groups of jurists is that they both function within the inductive stage. Modern
civil lawyers, in contrast, i passing to a deducrive and axiomatic stage were
bound to adopt methods, even if motivated unconsciously by ideology, that
were different. To this extent, then, epistemology in the natural sciences has
something genuine to offer legal ‘science’; it is providing a framework that
does account, on the one hard, for the Cartesian school of jurists who tried
to discipline law with sos geometricns methods®® and, on the other, for the
medieval {mros Italicus and common law) praceitiomers who were lictle inter-
ested in systems-building.*® The absence of common law faculties in England
hefore the end of the nineteenth century meant that there was never a corps
of professors interested in prising law from its procedural forms, themselves
determined largely by patterns dictated by commonly occurring facrual
sitnations.®” Descriptive and inducrive approaches are closer to acrual faces
than deductive and axiomatic methods even if, in the end, one is, as we have
already suggested, tatking of differenc degrees of “victual™,

7. SCHEMES OF INTELLIGIRILITY

One problem, then, with the Blanché scheme is that it is too general to
explain the intricacies of legal methods. This shortcoming, it must be said
at once, is not a matter of something inherently inadequate abour the four-
stage scheme; rather it is a question of transposition {rom the natural to the
social sciences. In the natural sciences the passage from the descriptive to
the axiomatic was a matter of ever increasing conceptual formalisation
marked by an equally increasing rigour and precision. The social sciences,
in contrast, are characterised by a lack of stich formalisation, rigour and
precision. *A muoltitude of schemes of ineelligibility {explanation, compre-
hension etcj—and not one single and reliabie method--are’, so it is
commonly said, ‘at work from one science to another or within the same
science—a clear sign of immarurity’ %8

Whether or not the qualification of “immaturity’ is helpful in this context
15 by no means clear, although in fairness the writer is simply stating what

#Zweigert & Koz, above n 21, pp 63-73; F Pringshein, “The lnner Relatinnship Berween
English and Roman Law’, {1233] Cienbridge Lo Jowrnal 347,
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she sees as a common prejudice. Other epistemologists tatk for example of
a lack of mathematical formalisation in the social sciences.?? What is clear
is that the idea of a multitude of schemes of intelligibility is a characteristic
of social science epistemology and it is these schemes that need to be the
object of attention, at least when it comes to legal methodology, for two
main reasons. First, because the history of legal thought has, as we have
seen, already revealed the failure of the mos geometricus as an epistemolog-
ical roure; the reduction of law to a formal logic would, as Bergel has
asserted, be contrary to the essential purpose of any legal system since its
function is to regulate social life. It ‘cannot ignore concrete reality nor can
it ignore the evolution of facts and desires”.?? This concrete reality, with its
mass of interrelating and contradicting interests, together with the need for
law to embrace the diversity of social situations to be found in human
desires, decisions and acts, cannot be reduced to an axiomatic scheme of
aigebraic symbols existittg in its own abstract world, Secondly, because the
grand theories of social science such as Marxism or game theory, as useful
as they are, are limited in their explicative power. They assume too much
uriformity either, for example, in terms of class interests (the differing
interests of men and wormnen are eclipsed by notions such as ‘working class™)
or, 53y, it respect of desires such as the desire to maximise profit or act
rationally.®>! Methodological pluralism, in other words, is probably a more
promising route when it comes to social science since it is not a question of
immaturity but one of diversity of objects.* of complexity, of natural (as
oppused to mathematical) language and of impossibility of separation
between intellectus et res {humans studying humans).

Twe main questions teed to be considered: what are the various schemmes
of intelligibility and what is their relevance to taw? With regard to the first
question, the leading contribution, recognised not just by social scientists
but equally by a leading epistemologist in the narural sciences,*? is by the
social theorist Jean-Michet Berthelor. He has isolated six schemes
themselves reducible to a duality representing one of the fundamental onto-
togical and epistemological oppositions. Bethelot himself has recently very
briefly summarised these six schemes of mtelligibility. They are:

the caneal scheme (if %, then y or y — fixh); the frmctional scheme (5= X35,
where one phenomenon X is analysed from the position of its function—
X—S5—in 2 given svstem); the strieciiral scheme {where X results from a system
founded, like language, on disjunctive rules, A or not A} the berswenentical

$¥es ep Granger, above n 1A, pp 92-7,
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scheme (where X is the symprom, the expression of ap undedlying signification
o be discovered through interprecation); the actional scheme {where X is the
outcome, within a given space, of intentional acrons); binally, the dialecticad
scheme {where X is the necessary outeomie of the development of internal con-
tradictions within a syscem}. ™

These six schemes can in tarn be distributed berween the two grand opposing
categories of holism and individualism.®¥ Thus the functional, seructaral
and dialectical schemes put the emphasis on the totality of the system in
play; the elements upon which they depend cannort, tn other words, be
understood individually and outside of the scheme of elements and the rela-
tions between them as a whofe, The causal and actional—together with, o
some extent at Jeast, the hermeneunnical schemes—are based on the individnal
element or ‘atom’. From this perspective, there is no such thing as sociery,
only individual men and women. This methodoiogical individualism

15 opposed head-on the explanatory model commuon 1o functonalism, o
structuralism and to dialectical materialism that can be categarised, by
simplification, as cultneralissn: these are the cultural norms and values of the
group or uf the seciety which, across the mediation of sacialisation, culoueali-
sation or inculcation define the sense of behaviour or, according o certain
vocabularies, of practices.”®

One might add that this dichotomy beeween holism and individualism
reaches far beyond sociology. It has philosephical and methodological
implications that underpin many of che grear debaces and nor just in the
social sciences and humanities; the ontological argument between nominal-
Ists and universalists reappears as a metaphysical guestion in the natural
sciences each time one arrives at a cereain level of ceflection.®”

This nominalism versus holism debare has a direct connection to the
second main question: what is the relevance of Berthelor’s schernes to law?
Michel Villey, in his history of legal thought, used the nominalist
revolurion, associared with the medieval philosopher William of Ockham,
as the key focal point in the development of modern rights thinking in law,
a rtechrical development he seemed to abhor for its philosophical
consequences.®® *“The nominalist education thar we have received has’, he
said, ‘the consequence of restricting our catalogue of values only ro those
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values of interest to individuals—or to groups fictionally conceived as
individuals, having the status of ‘corporate persons’ (fes persomnes
morales)”. And he continued:

Onby indeviduals exise for neminalism, The oaly values thac can serve, in a
word, will be the economic or moral well being of individuals or corporace
groups; which are the ends of moral or economic policy; whilst che law is
reduced to no more than a mass of rales with a coercive function, a technique,
an instrument in the service of the economy or individual moraiity. Tv has no
end in particulan™

Av a lower level of abseraction, the dichotomy between a whole and its
parts can be found as a rechnique in legal reasoning and in legal
canceptualisation.t™ For example the notion of a patrimony is based on
the idea that che whole remains 2 permanent and unchanging res while the
individual things that make it up freely come and go withourt affecting the
form; subrogation is founded upon the same type of structural reasoning. 19!
In one famous English case involving the interpeetation of a will the differ-
enice between the majority decision, as represented in the judgement of
Russell L], and Lord Denning’s dissenting opinion, is 1o be found in the
dichotomy berween a universalise and nominafist view of facrs. Lord
Denning considered char when a small ship saok taking with it a the two
restators the deaths were 'simultaneous’; however Russell L] viewed the
facts as a serjes of individualised cvenes pointing our thar when a disaster
occurred at sea people could die ar different times through different
causarive evenrs, 10 Now these oppositional forms of reasoning have been
discussed in detail elsewhere 7% Ang so it might be more valuable for pres-
ent purposes ro move to the level of the six schemes identified by Berthelar.
Is Berthelot’s work providing a means by which comparatists can start to
think seriously about alternatives ro functionalism?

& COMPARATIVE LAW As A HERMENEUTICAL EXERCISE

Zweigert and Korz, as we have seen, emphasise the functional method as
the most appropriate far the comparatist. This approach has, however, heen
seriousty challenged by Plerre Legramd who argues thar comparative law is
fargely a hermeneutical exercise.!™ The job of the comparatist is not simply
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to compare rules since these are nothing more than strings of words; they
are the surface appearance of law. 1% And what the comparatist must do is
get below their surface in order o discover the caltural mentalité vhar these
rules express. It is not the rule itself that should be the focus of comparison
but what the rule signifies in terms of the political, social, economic and
idelogical contexe from which it has emerged, This exercise is not some
quest for a positive truth attaching to the existence of this or that rule; it is
not, in other words, a search for funcrion, The comparatist is involved in a
démarche herméneutique shat goes well bevond a jurist just reading other
jurises.196

Berthelot explains that the hermeneutical scheme is different from the
functional approach in that it involves a vertical relagionship between two
elements (A and B} in which A is the signified {(what it expresses) and B is
the signifier {whar i5).'" Rules, then, represent the element B is this
schematic relationship while A is the cultural mentality, The functional
scheme, in contrast, s based on a crroular celationship between A and B
{and C erc) in which A has a specific function measured not just in retation
10 B's specific function bur in relation o the funciion of the system
{A5B-C) as a whole.1?® Legrand would seem to see, at least implicitly,
functionalism as encouraging the comparatist to be superficial. In foaking
only at rules, ‘comparatists’ do not (wart tol see: they stop at the surface,
tooking merely to the rule or proposition—and thev forger about the histor-
ical, social, economic, political, cultural, and psychological context which
has made that rule or proposition what it i”.19* The price to be paid for
this ‘unwillingness or mability to practise ... “deep™ comparative
enguiries ... is that of an iffusfon of understanding of the other legal tradi-
rion within the European Union™. 1! In particular, says Legrand, civilians
think they understand the common L, but in failing to indulge in sertous
hermeneutical investigation ‘the “comparatist™,.. does not realise that the
commen law of England operates on the basis of epistemological assurmp-
tions which are hidden behind the judicial decision or the statute and which
determine them, and that these assumptions distinguish in a fundamental
way the common law tradition feom the civii law world' 11!

The problem, therefore, with functionalism is twofold. First, it assumes,
as we have seen, that there is hetween two legal systems a common episte-
maological understanding of what is meant by ‘law’. Difference s measured
in terms of difference of elements {concepts and institutions} and patterns
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of relations between systems as measured by functions that are assumed to
be commaon. In asserting the hermeneutical scheme of analysis Legrand in
effect cuts across this comparison of a cirewdar epistemological scheme to
put the emphasis on a vertical scheme that immediately leaves the
functional approach open to the charge of superficiality. The second prob-
Tem is the assumption that ‘facts” are somehow ourside the comparative
methodological scheme in as much as the circotar discourse is measured in
terms of its practicat function. To an extent it is of course arguable that an
exploding washing machine or a car accident is a factrual situation capable
of being perceived independently of law in all Furopean countries if not
everywhere in the world. However facts, as we have gone some way in
showing already, are much more ambiguous to the epistemologist. Are vie-
tims of car accidents, for example, victims of acts or activities? fs a dwelling
house factually simitar to 2 huge munitions factory? Facts are never evident
in themselves; they *never directly thrust themselves upon one, and it can be
said that they exist neither a priori noc separately’s they ‘have sense only in
relation to a system of thoughe, through a pre-existing theory’, 112

This is not 1o suggest, it must be stressed at once, that the hermeneutical
scheme is inherently superior to the functional mechod. [t can cercainly
seem superior in certain contexts and one of the strengths of Professor
Legrand’s thesis is that comparative legal studies is a *context” where a
vertical analysis cannot be ignored. Nevertheless there are degrees of
hermeneutics. Afl forms of interpretation in law that invelve a signifier {for
example 2 word in a statutory text} and a signified {meaning of the word)
could be said o be hermencutical and thus the comparatist needs to
distinguish between a ‘deep” hermieneutical scheme and a2 more superficial
one. Furthermore, with respect o the idea ol ‘contexts’, one might assert
that there is no single ‘context’ of comparative legal studies. And so, for
example, the European law practitioner might be seen to be working within
a particularised context that is very different from the academic comparative
lawver interested in legal theory and legal epistemology. This ‘practitioner
context’ is one where there is a shared assumption about the nature of law.
This shared assumption might appear superficial and simplistic to anyone
whao applies a vertical deep analysis and, indeed, may actually generate
many misconceptions and errors of the type mentioned by Legrand, 13 Bus
it must never be forgotten that law is an ideology and that international
commercial lawyers have an ideological interest, like legislators, in
assuming that knowiedge of law is knowledge of rules. Indeed it might well
be said that they have a professional interest is maintaining a superficial
epistemoltogical modet, as Christian Atias has suggested. Legal science,
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he says, ‘tends to be eclipsed by the law’ in as much as the *primary, indeed
exclusive mission thar jurists give themselves is che analysis of constitutional,
legistative, administrative or caselaw texts; their ideal is faith co the will {of
the legislator] expressed via “sources of law”’, 114

This rule-based assumprion can be strengrhened by recourse to schemes
other than the functional and hermeneutical. For example criminal lawyers
rely heavily on the causal and actional schemes since criminal law itself is
premised on free-will and intended acrions. Thus a person is not normally
guilty unless he or she behaved in a certain manner, with the required inten-
tion {mens rea),"t? and that the behaviourat act caused the harm envisaged
by the rule {(acsus rens). The causal scheme is premised on the idea that one
phenomenon {B) is dependent upon another phenosmenon (A} according to
a reladion whereby it is impossible to have B without A. As Berthelot points
out, it *follows that A and B are distiner either in reality (different objects or
realities) or analytically (different levels of a global reality) and that the ele-
ment A is conceived as being necessarily prior, chronologically or logically,
to the clement B7.1'8 This individualistic analysis is given added support by
the actional scheme in which the phenomenon B s considered the resulr of
the behaviour of implicated actors within a given space. States of mind
become matrers of objective implication often defined in relation to the
objective act. Thus a person who puts a bomb on an aircraft or deliberarely
sets fire to a house is deemed to have ‘intended’ any deaths rhat arise our of
the explosion or fire whatever the actual subjective state of the actor’s mind.
Here culrure and mentality become, seemingly at least, rather meaningless;
what is imporrant i the system of rules and coneepts and the results they
are designed to achieve. It thus becomes very casy 1o compare, say, a mod-
ern English rort case about spreading fire or falling objects with similar
delictual cases in Roman law 117

The great temptation facing the compararist with these schemes is that a
deep vertical analysis is both unnecessary and irrefevant since what one is
comparing is the pattern of differing systems whose functions are, as
berween themselves, identical. Indeed this tempracion can infect not juse the
‘law’ question but also the natere of the “comparison’. The deep hermeneu-
tical vertical approach is implicitly premised on the idea of difference since
comparative cultural studies places great emphasis, inter alia, on rime and
place. One could nor easily assume chat third century Rome was culturally
simitar 1o twentieth century London. However comparing phenomena via
causative, acnional and functional schemes of inzelligibility 15 very different.
And so “if we leave aside the topics which are heavily impressed by
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moral views or values, mainly 1o be found in family law and in the law of
succession, and concentrate on those parts of private law which are rela-
uvely “unpolitical”, we find that as 2 general rule developed nations angwer
the needs of legal business in the same way or in a very similar way'.' ¥ The
funciional method, along with the causative and acrional schemes, lead
mnexorably cowards a comparative methodology based on a praesumptio
similitudings, *a presumpzion that the practical results are similar’. V¥ The
deep hermeneutical approach, not surprisingly, will lead to quite the oppo-
site mechodological presumption. Social science epistemology suggests thar
this fundamental schism hetween schoaols of comparative lawyers results
from differing schemes of nrelligibility, from a horizontal (cause) and {or)
circular scheme (rules and conceps as svstem) as opposed to a deep vertical
analysis,

¢ COMPARATIVE LAW AS A STRUCTURAL EXERCISE

Can the epistemological positions on each side of this schism be reconciled?
At onte level the response is, and oughtr to be, a negative one. However if
one applies to this schism the dizlectical scheme of intelligibility it would
seem that opposition and contradiction is a fundamental aspect of knowl-
vdge. It is 10 consider a phencmenon {A) as a rmoment in a future stage (B)
and thus can be expressed as A and non-A—DB, The Zweigert and Kécz fune-
vional method on the one hand, and the Legrand hermeneurical scheme on
the other {A and non-A--B), are simply stages for a future position {B)
where the coneradiction will reveal itself as unreal.

Berthelor himself identifies probleins wich this dialectical scheme as to
whether it is a genuine epistemological model. As he says, the difficulty
consists in actually grasping the internal processes at work; if this cannort be
done then the scheme becomes sunply descriptive, '20 Nevertheless Legrand
perhaps offers a means by which some kind of reconciliation could be
developed, it nog berween himself and the methods advovcated by Zweigerc
and Kétz, then at teast berween a circular and vertical approach. In
defining what he means by menzalizé Professor Legrand says it is a marter
of cognitive structures; and the *essential key for an appreciation of a legal
culture lies in an unravelling of the cognitive structure that characterises
that culrure” 121 The job of the comparartist is, according to this thesis, to
focus upon these strocrures within any given culvace ‘and, more specifically,
on the epistemological foundations of chat cognitive structure’. For i s
this epistemological substratum which best epitornises ... the legal menralité
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{the collective mental programme), or the interiorised legal culture’ 122
Referring to Lévi-Strauss, Legrand ralks of bringing to light these ‘deep
structures of legal rationality’ 123 which in effect means that, beneath the
surface rules {signifier}, there lies a set of deep structures thar act as the
signified. In other words, the deep vertical hermeneutical approach, when it
gerts to the required depth, will encounter a set of structures which by defi-
nition, or at least by Berthelot’s definition, form a scheme of intefligibility,
that 1s to say the structural scheme.

According to Berthelot, the structural scheme is characterised by elements
that are inserted inte a svstem of oppositions where nbjects, properties and
relarions *hecome signs, elements of a system operating as a code’.'2* [n such
a code one term (A} takes its signification i comparison with other terms
within the system (B, C, D} which are in opposition 1 it. Natural language is,
of course, the paradigm examiple of a closed strucrural code and it 18 no acci-
dent that scructuralism as a theory of knowledge has :ts roots in the waork of
Tinguistics. 123 But codes can be much more simple: a set of traffic lights based
on the opposition between ‘green light” and ‘red light' is as much a structural
code as any complex language systerm. 126 When applied to law the structurat
scheme mamifests itself in a number of ways and ar a number of levels. Clearly
the idea of law as a closed system consisting of rules and concepts expressed
in language allows it to be analysed int terms of opposition between the vari-
ous legal notions. Thus in the great Europenn codes, structural forms of taw
par excellence, real rights (A for example gain theie significance only in
opposition to personal rights (B); moveable property (Cl, to give another
example, can he understood only in relation to imtnovable things {D). The
law of obligations {A) has little or no meaning in isolation from its opposing
category, the law of property (B] and these two categories, when raken
together as the foundation for the generic notion of ‘private law’ {1, can be
opposed to the category of “public law’ (12,127

This kind of structuralism has its immediate roots in the dialectical and
hermeneutical methods of che medieval Glossators. As Professor Carbasse
has observed:

I11 the 12th cencury, the scientific methud in wse m all branches of knowledge—
scholasticism—was at the base of classification. Bur there were for sure jurists
whao practised this art in the mosc systemaric way. In the schoaols, the stadents
were invited to learn lists of words or concepts presented in conrrasting
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couples and in an alternative method (either...or... 3 public/private,
generalispecial, commonfparticular, absolutefrelative, moveable (propertyl
immovable, paternalfmaternal, personal (goodsifeommunity {gonds) etc. They
were the famous distictiones, lists of which were circulating in ever more
expanded length, then some systematic collections where the terminelogical
‘mairs’ were preseited in the form of thyming verse-—this. of course, to facili-
rate the memonsation of them. It is this old practice of the systematic distine-
pon which cxplains the jurists” still current preference for the two-part plans,
the best of which preseat cleadly 1 complex law question, 128

Yet when the humanists, in supposedly reacting against these scholastic
methods, switched the emphasis from the ‘caselaw’ texts of the Digest to
the systemartised ‘nutshells’ of the Institnzes, 127 it might be said that they
were moving to an even ‘deeper’ structure, A structure which had been
identified by the classical Roman jurist Gaius in his student textbook, the
Institutes of Gaius.'3® The ‘institutional system’, founded upon Gaius’®
persona, res and actio, took structuralism to the heart not Just of legal clas-
sification but, more importantly, of factual analysis. For the notion of a
‘person’ and a ‘thing’, together with the tdea of a legal remedy, are notions
that have as much meaning for the sociologist and the economist as for the
jurist. Gaius had in effect produced a structure that operates ar one and the
same time in the world of law and in the world of fact and the importance
of this structure was that it was capable of acting as the ‘scientific’ object of
taw. Gaius, to vse a modern scientific tdea, had fashioned a model of virtual
fact, He had provided the *bricks’ by which lawyers could construct their
own juridical worlds.!3!

Are these *bricks’, or institutions, the means by which legal mentalités
are constructed? Professor Legrand assercs that for the civil law tradition
the institutional system lies at the very foundation of its epistemological
structure. “When the Romanist jurist carries the argumene from fact to rule’,
he says, ‘he inevitably passes through this Gaian classification of legal sub-
jects, legal ohjects and legal remedies”. 132 It is this structure which defines
the civilian mentality and it is a structure to be found in all the European
civil codes.133 The common lawver, on the other hand. does nor, according
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o Legrand, recognise himseif through this Gaian classification. The judicial
decision is, in the eyes of the common lawyer, not a matter of asking
guid juris but a question of guid fact; and thos the French jurist, never
really uncomforeable in any legal system influenced by Roman law, will not
feel cher mous in English faw,'34 The common lawyer, seemingly, does not
pass from fact to law through the institucional structure, bur ‘reserves for
thoughe the liberty of losing itself and transforming itsetf in its meeting with
its object—something which does not allow for the primacy of logical
coherence’.13¥ Now it is certainly true that che common law has never
reached, if one thinks in terms of Blanché’s epistemologicat stages of
science, a dedunctive and axiomaric level and this goes some way in explain-
ing the absence not just of civil codes buc of any significant codification
movement founded upon ideas from the mos geometricies, The English have
no need of axiomatic structures. Nevertheless it can be asked if, deep within
the love of facts, there are structures ar work.!138 As has already heen
observed, the concrete might well be nothing mere than the abstracr
rendered familiar through usage and while common lawyers may functon
closer ro *actual’ facts rhan the modern civilian these facts may siiti be
‘virtual” in that they are an abstract model of realiry.

If this 1s so, then the comparatist may well be in a position to compare
structures. Yee how might the structures used by common lawyers differ
from those employed by the civilian jurists? One possible response, alecady
suggested elsewhere, is that the common fawyer does make use of the Galan
structure founded upon the three institwtions of persona, res and acifo but in
a way thar ransgresses the ‘axiomatic’ model developed by the civilians. 37
For example, the common lawyer {or more precisely perhaps the Chancery
lawyer) is quite happy to use the proprietary relationship berween persona
and res as the basis for a claim against a sum of money; the claimant can
assert, 111 short, that the mouney in another’s bank account is owned by the
claimant and should be handed over for that reason alone.1?¥ This kind of
institutional claim s unehinkable in the Romanist systems becanse money is
generic, and consumable, rather than specific and non-consumable; conse-
quently it can be reclaimed only through the law of obligations.!*® Of
course it 15 possihle to assert thac this type of claim is “uncthinkable’ to civil-
1ans only becaunse they classify money in a different way than common
lawyers.! 1" The problem, it might be said, is not so much insticutional as
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one simply involving a reaction to an ambiguous fact’”. However two poluts
need 1o be made here. The first concerns the relationship between fact and
the imsutudional system. Categorising motiey as a generic res goes some way
n illustrating, once again, how law, like other sciences, uses as its object
virtual rather than acsual face. Money is the same in England and in France
at the level of actual fact but not at the level of legal (virtual) fact. Secondly,
on closer examinadon of the whole noton of wacing, the legal serocture
turns out to be much more complex since remedial and substantive ideas
inrerrelate in a way that is different from the interrelation in Romanist
thinking, At common law (racher than equity] a person can asserr, it would
seern, a proprivrary claim to a debt on the basis of a substantive right in
remt, that 15 to say on the basis that a debe Is not only an obligation but 2
form of properey.!* Yer the actual actio, an action for money had and
received, is strictly in personam. 14 In short, in the common law tradition,
one can hase an actio f11 personam On A S OT rem, JUST a5 ONE Canl assert,
as a 1991 case illustraces, a claim 1w rem one the basis of a s in
persongm 143

A very similar partern emerges in relation (o another ‘axiomacc’ distine-
tion in the civil faw, the dichotomy berween public and private law. Ar the
historicat and substantive levels the distinction is very difficult, if not
impassible, to find in common law syseems; the ‘privace’ law of contracr,
tort, unjust enrichment and property applies equally to all personae, public
as well as private. And, as Professor Oliver has highlighted recently, even if
one can now talk of an independent Administirative Law in England and
Wales, this law is largely based on ideas and principles taken from *private’
law. '+ The distinction, she says, is meaningless. However, despite the force
in Oliver’s arguments, it cannot be asserted that the distinction between
public and privare law has no formal existence in the comumon law tradition.
At the level of remedies the distinction berween a claim for debr, damages
and certain equitable remedies has to be distinguished, as 2 macter of proce-
dure, from an action for judicial review.!t Moreover, even in an ordimary
damages claim, the courts do differentiate between claims against *privare’
persons or bodies, on the one hand, and public organs, such as Jocal
autharities and the police, on rhe other.'*® The distinctdon can, on ocea-
sions, be important in telation to plaintiffs: certain public bodies do not,
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for example, have the same right o sue in defamation as privawe or
commercial claimants. '’

10, COMPARING SYMMETRIES

All this is, as Professor Legrand recognises. very strange when viewed [rom
the “axiomatic’ structure of the codes where rights in rem and rights in
personam, and public and private law, are strictly separated both at the
substantive and the remedial tevels.'*¥ The question, however, {s whether
there is in this strangeness a structural thinking that is so different that
comparison between the two traditions is, epistemologically, impossible.
As suggested, it is possible to say chat the difference, which undoubtedly
exists, is not a difference founded in the existence in one system of an insti-
tutional structure and its absence in the other svstem, The difference is one
of symmetry. In the civil Taw system, thanks both to a long history of aca-
demic legal science and to a legislature which has ordained via the codes a
fixed pattern of institutional thinking, there 5 a symmetry that cannot be
transgressed. A claim cannot, for example, be real and personal at one and
the same time. In the common law, in coutrast, the symmerry of the
institutional structure can be transpressed; institutional parterns can be
manipulated in ways sometimes unthinkable to the Romanist. For exam-
ple, a litigarion dispute can, in substance, be one located within the fus
publicum relationship berween individual and the state while at the same
time the actuat remedial claim is one belonging to the ixs privatrom 142
Thus a claim for money owed pursuant to an employment relationship
that is entirely public, rather than contracual, in its legal foundation may,
at the tevel of the remedy, be entirely private in form. A more complex
example can be found in the area where equity, remedies, tort and
propercy meet. In ove case, now admittedly rendered ohsolete by statute, a
number of artists and their record companies were granted an injunction
against a person who had been making iflega! (‘pirated’) recordings of live
performances by the artists. Because of a rechnicality the injuncrion could
not be hased upon a breach of statutory duty in the faw of tort, despite the
criminat nature of the behaviour. Nevertheless the Court of Appeal granred
the injunction on the basis that it was the role of equity to protect prop-
erty rights and artists had 2 ‘propercy right’ in their live performances, ™
A similar intermixing of conceptual ideas has been identified recently by
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Professor Waddams in his analysis of a famous aineteenth century litigation
dispute also involving the world of music.?¥!

[ an ‘axiomatic’ institutional system this kind conceptual intermixing of
ideas is much more difficult, if not on occasions impossible. The idea that
an artist might be granted a remedy on the basis that he or she is the ‘owner’
of a live performance would create *logical” difficulties since the civilian
would want to know how such a proprietary relationship could exist
between a person and a ‘thing’ as ephemeral as a live performance. Can one
‘enjoy’ and ‘dispose” of such a res as required by Article 544 of the Code
civil? Of course, this is not to say that the civilian would be lost for any
suitable conceptua! analysis. The French lawyer could well arrive at the
conclusion that a live performance by a musical artist is part of the artist’s
actual person; it is an invasion of a personality right rather than a property
right.132 Nevertheless the point to be made is that the civil law’s institu-
tional structure is founded upon the conceptual device of a “right’ (droir
subjectif) and it is the code and not the remedy thar defines these rights.
The whole system functions at a single level, or perhaps one might say in a
‘flat’ two-dimensional werld, in as much as it is a structure that has as its
foumdational element the droit swbjectif. The common law, in contrast, is
able to be more complex, institutionally speaking, in that it is a structure
that operates in at least three dimensions; it cant in one dimension operate
with rights while, in another (thirdi dimension, create or contradict, the
right in tssue by use of the institution of the remedy together with the con-
cepts, such as an ‘interest’, that atraches to this imstiturion. Thus, in one
case, a third party to a contract was held to have an interest capable of
recognition by the taw of actions even although, at the level of rthe taw of
things, the party had no rights. 13

The key, therefore, is the pattern of institutional structures racher than
the actual existence of an institutionat model in one system and absence in
another. To assert this, however, is not to contradict the thesis of Professor
Legrand about the need for a ‘deep’ hermeneutical analysis of legal
cultures. Rather, it is to argue that differences between the civil and the
common law traditions are to be found in the symmetry of institutional
thinking. In one svstem the pattern of the relationships between persons
and persons and between persons and things, together perhaps with the
relationship hetween person and the state {as legal institution), creates a
normative structure that leads in turn to certain general types of “virtual’
fact situations. One thinks of the general pattern of liability to be found in
Article 1384 of the Code eivdl where liability can be incurred as a resulr of
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damage done by a thing under the control of the defendant. This structural
pattern means that each time there is an accident involving some object—
an escalator or an exploding bortle of lemonade for example—the French
jurist has the means by which he or she can immediately think in terms of
Hability without faule.'3* This pattern is not impessible in the common Jaw,
However hecause of a liability systern traditionally based on a list of forms
of action the pattern of habiliy ts much more ‘compartmentalised”. 19 The
English mind does not immediately tuen towards some abstracted res, mav-
ing from there 1o some abswracred *control’ refationship with an abstracted
persona. It asks, instead, what type of thing, and what class of defendant
{and perhaps claimant), are involved and any normarive partern mighe well
be dependent upen differenciating between a dangerous animal and a dan-
gerous item of ordinance. 1% Thus while it might seem odd to a civilian char
the actal place where an injury occurs can act as a derermining facror
berween lability and non-liability, it is not ar alf bizarre to a mind which
distinguishes between different kinds of dogs before deciding whether the
keeper of the animal is ro be responsible for the dog’s hehaviourn 37 All the
same, it would be dangerous to generalise and to assere thae the common
lawyer is always more ‘nominalistic’ (methodological individualism) in che
analysis of facts while the civilian is more “univeralist’ (holistic). The common
lawyer might distinguish between a tiger and an artillery shell for the
purposes of liability but might not distinguish berween a dwelling house
and a munitions factory.

Legrand is, then, right ro identify the Gatan scheme as the foundational
model in the civil law when it comes to an understanding of the movement
berween fact and law.'3¥ Bur this identificarion should not be used ro imply
thag institugional structures are absent in the commaon law; they are simply
more complex. This is partly becanse the institutions of persona and res are
toa abstract ro act in themselves as focal points—the common lawyer often
prefers more specific items—and partly because the sall active role of the
actioc has helped create a third dimension in the epistemological
institutional model in which the Gaian symmetry can be transgressed.
A proprietary remedy does not necessarily, as we have seen, require the
invasion of a strict proprietary right.!¥¥ The common law lacks "logic’
because it can create institutional structures that, according o civilian
science, it should not be able to do.

The common lawyer is free to do all of this for a range ol reasons.
The most immediate reasen is of course the absence of codes with their

53 Malaurie & Aynés, above n® 191,

155 O which see Samuel, Laie of Obligations, shove n 101, pp 27=30.
136 Gee e Bead v} Lyins & Co[1947] AC 156,

157 Sec eg Curtis v Betts {1990] 1 WLR 339,

T38| parand, droit compare, above n 3, p 92,

159 See recently Manchester Aipport Ple o Dutton 20003 1 QB 133,

72 Geoffrey Samuc!

fixed syminetries. However this absence of an imposed pattern simply
allows rhe history of legal thought in the common law tradition to continue
1o exert its influence. Lists of remedies and causes of action dominarte the
texrual surface of the judgments.1$¢ Hermeneutically speaking chese lists
are sigmifiers for a complex insticurional scrocrure chat, as in the civil law,
act as the means of eranslaring facts into law. The poine is important to
stress Decause one of the lessons that law can take from epistemological
thinking in the sciences is the noton of virtuat facts. Whar the insdrutional
structure is doing is something more than merely transfacing acruat face into
tegal insticucional patterns; the persana, res and actio structure is instru-
mental in turning actual fact info “vircual® fact, The epistemological
importance, then, of the Gaian system is nort just to be found in the way it
organises the law; its fundamental rode is to be found in the way it organ-
15¢s fact. The commaon law thus appears more complex, more ‘exoric’ as
one civilian has put ir,'®! because irs institutional symmetry is far more
complex thanks to a iuch more active law of actions, itself the resulr of
typical fact sicvations. What the comumaon law can do is to create more com-
plex virtual facts than the civil law hecause irs lists of actions conrain many
more ‘exotic” distinetions thae are to be found in the cades. In addition, as
Michael Lobban has shown, the strong emphasis on procedural siructures
in the history of the common law allowed, perhaps ironically, rather grearer
freedom when it came to substantive legal reasoning.'62 English judges
were never constrained, thanks to the absence of a strong corps de
professeurs, by a legal science dominated, during the Enlightenment at
least, by the influence of logic and machemacics. This meant that ‘exotic’
distinerions could be carried into the heart of legal reasoning with the effect
that even when the distinctions berween various forms of action gradually
hecame blurred thanks to the grow:h of general theories of liability based
on contract and fault chey nevertheless suevived within the reasoning
structures. 53 For example, distinctions berween direct and indirect damage,
between acts and words, berween different kinds of things, berween
different classes of parties, can be kepe alive within the duty of care
question, 64

The obwvious conclusion ro be drawn here, for the European comparatise,
ts the danger of thinking thag hanmousisation of faw can be achieved through
the production of European codes. Sech codes would simply act as a
superficial strecture. Much more useful is harmonisation through a deep
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understanding of epistemaological structures and how they relate to
institutional elements and how these elemenes, in tura, relate to actual fact.
Why is money a generic and consumable res in one scheme of thought and
a specific and non-consumabie thing in another scheme of thoughr? Why is
a live performance capable of being a ‘thing’ in one scheme but not in
another? Why is a spillage of vil tu be treated differently from a spillage of
sewage? As Legrand indicates, a vertical approach is the only means of dis-
covering the deep structures thar determine these surface differences,

B, SOCIAL SCIENCES AND LAW

1t is in relation to these deep structures that epistemological work in other
disciplines has its relevance for law. Yet, speaking generally and by way of
some concluding observations, what does this work mean for comparatve
law? What, in short, are the main lessons that epistemology in the sciences
and in the social sciences can usefully give to comparative law? Several
comparative conclusions can be tentatively asserted. First, comparative
methodology framed entirely around che functional method is far too
restrictive and can easily result, as Legrand demonstrates, in a comparative
enterprise that is, essentially, superficial. To escape from this restricted
methodological vision, work by theorists like Berthelot in the social sci-
ences is invaluable. Not onlty does he articulate a number of schemes of
intelligibility alternative to the functional analysis, but his schemes can act
as a means by which funcrionalism in comparative law might be har-
monised, in a sophisticated way, with the deep hermeneutical approach
advocated by Legrand. In addition, Berthelots schemes are invaluable for
understanding legal reasoning in general. This aspect has not, admitredly,
heen examined in great depth within this present contribution.}%3 Yet one
need think only of the methods associated with statutory interpretation, in
relation to those used in the analysis of caselaw problems, to appreciate
how hermeneutics and, say, a causal analysis arc different epistamological
models. Again the methods of the Glossators in relation to those of the
Humanists or the Pandectists can be categorised and analysed through the
Berthelot schemes. Social science epistemology is more than just useful to
the comparatist; it is esseurial to any serious comparative law research.
None of this is to assert, however, thar Berthelors schermes are to
be accepted uncridcally. There is a range of problems, some of which the
author himself is only too aware.!® Nevertheless they can. for the jurist,
and in pacticular the comparatist, act as a starting point for a deeper
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reflection on method and on knowledge in social science. Indeed, once such
deeper reflection is embarked upon it ntay well be that the jurist will in turn
be able to make a critical contribution to social science epistemology. The
jurist might well be able to show, for example, how the methods of the
Glossators interweaved the various schemes of intelligibilicy in ways not
fully appreciated by the sociological theorist. Berthelocs work might, in
other words, encourage participation by the comparadist in intelleccual
projects that transcend law,

Secondly, epistemology of science has been useful in understanding the
‘object’ of legal *science’. This is the old problem, again alluded to by
Legrand, of adaeguatio rei et intellectus;!7 the idea that legal science is a
discourse that has as its object actual factual situations is to misunderstand,
fundamentally, legal thought. The importance of the Gaian institutional
system is that it functions as much within the world of fact as within the
world of taw and ir is this dual role cthar endows it with its capacity to cre-
ate virtual facts. Lawyers, like scientists, do not work directly on reality but
construct rationalised models of this realiry; and ir is these models thar
becone the *objects’ of legal discourse. Such models might seem absent in
the commen law given its apparent obsession with the specific rather than
the generic. Yet such a conclusion is arguably wrong; the models of fact
upon which the common lawyers work are as *virtual® as those conseructed
by the civilian, although it might, as this contribution has suggested, be
possible to talk in terms of degrees of ‘virtualiy’. Legal method might
appear to be a martter of caregorising facts, identifying appropriate legal
source materials and applying these appropriate laws to facts; in truch, epis-
ternotogicaliy, the mechodology is very much more complex. When viewed
from the position of comparative law, one might well say that the real, and
most difficule, work of the comparatist is not to compare laws as such; it is
to compare ‘facts’. More specifically it is 1o compare how different virtual
fact models are constructed and deconscructed within different systems. To
the extent thar the funcrional approach encourages a focus on fact, it can
be said that the method has much to commend it. The danger, however, s
that functionalism can 5o easily make wrong assumptions about the nature
of facts themselves.

A third epistemological coneribution from cutside law that might prove
useful to law is the contribution thar emphasises the importance of the his-
tory of a science. If one wants to understand the mestalité of a legal system
in the Legrand sense of the term (deep cognitive structures), then history
offers a good means of access since it can identify the elements which have
contributed to the formation of anv science. However care must be taken
here hecause one is not talking of a history of events as such; the emphasis
is on the hiscory of ideas. This means that the objects of this epistemological
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approach to history are not concreee discoveries but the ‘gencalogy of
*categories” which have successively made up the objects of [thel science’ 198
One is looking ar “an énternal movement of concepts’. 18 The scheme of
Rabere Blanché is an important contribueion to law in as much as it pro-
vides a mode! which charts the progress of mentalities in the various legal
craditions. Teasingly, perhaps, it leaves the present state of this history in an
ambignouns sitwation, With the fajlure of the mos geometricus, is there a
retreat into some former stage or is there a progression towards some new,
fifth stage? This progression paine has, te an extent, been mierored in the
social sciences in general; with the decline of the grand theories associated
with modernism, theorists have talked of a *post-modern’ era. Whatever
the Tabel—post-modern or post-axiomatic—the point that energes is that
comparative lawyers cannot now be so certain as to whar constitures legal
knowledge. There is, in other words, a real and genuine ambiguiry as to
what constitures ‘law’ and this is something that ought to he of concern o
those comparatists seeking ever greater harmonisation berween different
legal traditions. Can chis be achieved by a device-——codes—whose origins
are rooted in epistemological stages where the main characteristic was a
certainty as to what constiruted legal knowledge?

One temptation might be to fabel this new fifth stage as *hermeneutical”.
Law is about, and only abour, interprecacion and thus linguistic proposi-
tions {rules and principles) act merely as signifiers. The question here,
however, is one that focuses on the signified: what do rules and principles
signify? For some legal theorists it 1s a question of ‘righrs® where the role of
the judge is analegous te an author involved in a literary project; '™ for a
comparatist like Legrand, however, it is a matter of going beyond legal
concepts and into the deep structures of a cultural mentality. Hermeneutics
thus hecomes an ambiguous scheme of intelligibility in as much as irs
structure, signifier and signified, is a formal abstraction whose effectiveness
in any given situation depends upon what is assumed as the signified. To
this extent it cannot be assumed to be either superior or inlerior as an epis-
remological device to other schemes such as the funcrional appreach. Its
main epistemological force is that it can act as an alternative knowledge
scheme. However this idea of an *alternacive’ is in itself epistemologically
important. Knowledge in the social sciences is nor absolute in the sense that
one ‘model” or ‘paradigm’ is superior to others; it is the possibility of the
afternative that acts as the epistemological force and this is no less true of
law than it is for sociology or economics. The problem, therefore, with
the Zweigert and Kotz insistence on che funcrional method is that it
fails to emphasise the importance of the methodological alternative in
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comparative law. Or, put another way, the problem with comparatists who
give primacy to a single scheme is that chey are, ironically, denying to the
comparative law student the one method that ought ro characterise com-
parative law. They are suppressing, vather than emphasising, the importance
of the alternative as a knowledge device in its own right.

12, CONCLUDING REMARK

Perhaps, then, the fifth stage ought not to be the era of the hermeneutical.
Whar social science epistemology suggests is that social scientists have
entered the stage where knowledge (s a question of alternative models
whose individual epistemological value is always conungent.'”! This leads
to two fundamental questions to be posed by ali scientists, using ‘science’
here in both its restricted and wider meaning. Can chis phenomenon be
modelled or schematised? And, if the answer 1s positive, is there an alterna-
tive model or scheme thar can be applied to the phenomenon? Care, of
course, must be taken in the application of these yuestions since the
dichotomy berween mode! and phenomenon is ac best a delicare one. Yet
once one apprecaces that it is the very existence of an alternative that is one
of the essential epistetnological factors, then the mitellectus et res element
irselt becomes one of the objects of the alternative. The danger here, of
course, is that knowledge can so casily be seen as relative; Darwin’s theory
15 simiply an alternacive to those to be found in the Rible. Epistemology, it
would seemn, must abandon any nonmative ¢laims. Berthelot’s response is to
argue for a third way o be found in the *logic of confrontation”,'72 This
confrontation is not, however, just a recourse to the dialecrical scheme since
the object of the confrontation is not as such a process on the way towards
a new and higher element or {acror It is, as Legrand rghtly recognises, an
episternology of difference. For vvery ‘virtual® fact situation created out of
the institutional model there is always an alrernative situation o be
constructed our of a differently constructed tnstitutional pattern. For every
definition of law there is an aliernative. For every thesis in favour of
harmonisation there is an opposite alternative. And for every identified and
asserted comparative law method there is always an alternative, The pres-
ent epistemological stage cannor, therefore, be labelled hermeneurical since,
thanks to social science theory, there is always an alternative scheme of
ingelligibilicy.

Where does this leave both epistemology and harmeonisation of law in
Europe? One answer, of course, is that epistemology can be used as a
starting point [or gither cainp in the harmonisation debate and this has rwo

P Berthelor, 'Les setenges du sacal’, o Beethselot, -'-':p.is!émufr_'g;'e, pp 21385,
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particular dangers. First, those comparatists who emphasise the possibility
and value of harmonisation are in danger of simplifying legal knowledge,
most notably when such harmonisation is advocated via codification.
Secondly, however, those like Professor Legrand who are extremely
sceptical abourt a European Civil Code' ™3 are in danger of shipping, via cul-
turalism, from epistemology towards, if not ideofogy and myth {although
this is a danger}, psychological explanations that end up as incomparable
with the institutional strucrures identified as being central o civilian
rationality. English law, or say English morality, becomes difficult if not
impessible to explain simply because it does not use rationalised and
abstract structures. Too great a difference, itt other words, courts the danger
of undermining the very process of confrentation. Or, to put it ancther way,
rationality versus irrationality can lead one into a zone where knowledge
becomes stultified because the process of confrontation, of recourse to the
aiternative scheme of intelligibility, finds itself outside the very rationalities
upon which the notion of epistemology itself is foutded. Harmonisation, or
non-harmonisation, will then take place as a resuic of argumen:s that owe
more to ideclogy than episeemology,

I73p Legrand, "Against 2 European Civil Code 019970 80 Mewdern Loy Rewew 44,






