GATS and Higher Education
Some Reflections

This paper discusses the present system of higher education and attempts to find the possible
implications for India in being a signatory to GATS. It analyses the broad structure of
GATSand concentrates on some of its articles. Snce the agreement is diverse, there are
intrinsic pressures for pushing negotiations of ‘interest groups'. In the absence of a
coherent education policy, the effects of opening up could lead to a distorted function of
education in our society.

RoHINI SaHNI, SumiTA KALE

first conceived during the Uruguay Round of GATT

negotiations. The articles of GATS formulated then were
essentially amethodol ogy, which would form the basisfor future
negotiations. GATS is supposed to cover over 160 services,
including education. Presently only higher education is under
negotiation though primary and secondary education would also
feature subsequently. Progress of negotiations in the area of
education are, in fact, the slowest among services.

The categorisation of education as a service need not be
debated. Education, however, isnot just another tradable service
with profit as its primary motive. Education shapes the very
process of economic and socia development. Its fundamental
roleinthebuilding of human resourceswiththeimpliedimparting
of knowledge, and social and human values cannot be under-
mined. By virtue of these attributes, education cannot be delin-
eated from any sector, be it services, or be it manufacturing.
Liberalisation of any sector is bound to have its influence on
therelevant educationa stream, so that it is aligned to industrial
requirements. Thisiswhy liberalisation of any sector other than
education would initsturn hasten the same processin education.

The depth of liberalisation and its effects on the structure and
growth of a country’s education sector depends upon many
factors. Most importantly it depends upon how the country’s
policy-makersview higher education. Isit viewed as an essential
service for developing human resources as an intrinsic part of
the process of development? Or is it viewed only as any other
trade generating service responding to market demands? The
answers to these fundamental questions would determine how
education is viewed in society, and how policy-makers frame
the country’s education policy. This, in turn would determine
how the educational sector is shaped as a consequence of
liberalisation.

The effects of liberalisation in education are diverse in nature.
The sequenceof educational policiesthat the country hasadopted
over the past, has resulted in agamut of comparative advantages
and disadvantages. Aseducation is progressively liberalised, the
opportunitiesandthreatsarising out of thesearebound to manifest
themselves. For example, the comparative advantage reaped by
our IIMs and 11Ts in the international markets is a result of a
vision of ingtitutes of excellenceinthe earlier decades. The same
vision, however, was not imparted to many other institutions of
higher education. Consequently, the Indian higher education
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systemischaracterised by adissimilar quality of education across
the sector.

Apart from the effects of education policy, every developing
country’s education sector reflects the social and economic
inequalities inherent in that society. These inequalities, in terms
of cost, quality and availability of education, are evident in
higher educationinIndia, asalsointhe primary and secondary
education sectors. The wide range of quality and availability
of our education sector would influence any new changes.
While opening the sector to outer influences, as also to
privatisation, such pre-existing market imperfections within
the education sector will be important determinants shaping
future growth.

In India, over the last two decades, the demand for higher
education hasbeen on therise at aphenomenal scale[UGC 1996,
1998]. The structure and ownership pattern of the Indian market
for higher education has changed considerably. But there is a
qualitative difference when the process of liberalisation is
aresult of the general trend of privatisation and globalisation
and when it is specifically driven by a trade agreement. The
processinvolves'legal and binding’ rulessuggestedinthe GATS
agreement, which once negotiated and accepted cannot be re-
voked. Thus, the need to understand the implications of such
atrade pact calls for careful scrutiny of the text of the pact, as
well as the responses it has generated among the member coun-
tries so far.

The GATS agreement combines dissimilar interests of the
developed and development countries of the world. And every
country, whether developed or developing, is bound to have its
internal class differentiation, with their dissimilar interests. This
duality of interests get voiced during negotiations, as seen re-
cently at the Cancun round, 2003, where newly formed pressure
groups such as the G-22 changed the course of negotiations and,
more importantly, the sequencing of liberalisation. And so, it is
not just the given text that matters, but also its interpretation
during negotiations that changes the course of liberalisation.

Thepaper discussesthepresent I ndian systemof higher education
and attempts to find the possible implications for Indiain being
a signatory to GATS. It analyses the broad structure of GATS
and concentrates on some of its articles. Since the agreement
is diverse in nature, there are intrinsic pressures for pushing
negotiations of ‘interest groups’ . We begin with a brief presen-
tation of the main problems of India’s higher education and it
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isin this background that the GATS articles are discussed. The
implications of GATS arethen discussed in the next section. The
paper argues that in the absence of a coherent education policy,
the effects of opening up could lead to a distorted function of
education in our society.

Some Problems of Indian Higher Education

Availability: Thesystem of higher educationinIndiahasevolved
over severa decades. With 290 university-level institutions,
nearly 13,150 colleges, 88 lakh students and 4,27,000 teachers,
India has one of the world's largest higher education systems
[UGC 2002]. Yet, the enormity of this structure pales if we
consider that only 8 per cent of the related age group avail
themselves of higher education.

Changing ownership patterns: Higher education isincreasingly
being supplemented by public-private, or private institutions
(aided or unaided), as the private sector has set up new and
demand-oriented educational delivery systems, especialy after
1997. Consequently, pockets of higher education have emerged
as'high profit areasdriven by shortages’. The demand pressures,
particularly employment-oriented ones, have contributed
hugely to the growth of the sector and have altered the
ownership structure of higher education. In India, the private
sector comprised 57 per cent of the total institutions of higher
education in the 1980s. Its share has gone up in recent times
[Tilak 2003].

Regional disparity: The four southern states and Maharashtra
account for 32 per cent of India's population, but in terms of
institutionsof higher learning, 46 per cent of total general education
colleges and almost 60 per cent of professional institutions are
situated here. Thestatesof UP, MPand Bihar (including Jharkhand)
account for 34 per cent of the population, but 23 per cent of
general colleges and only 14 per cent of professional colleges.
Within individual states, the trend has been for colleges to open
in certain urban areas. In Maharashtra, a state where the pro-
portion of higher education institutions is relatively high, the
concentration of availability of certain courses in certain cities
is evident. In Orissa more than 50 government colleges are in
urban centres and not asingle oneisin rural areas[Samal 2003].
Theregional disparity isnot only at amacro level, but alsowithin
regions/citiesintermsof quality and concentration of institutions.
Selective nature of specialisation: One of the main reasons for
the uneven concentration of institutionswithin regiong/cities has
been the opening up of private ingtitutes of higher education,
which beganinthelate 1980s. In India, the growth of new private
institutions is characterised by a skewed pattern with a spurt of
only engineering collegesand management institutes. Therewere
more than 1,200 private engineering colleges in India and 720
private management ingtitutes in the year 2000 ['Dr U R Rao’,
Interview, Rediff, February 11, 2004]. Again, these are concen-
trated in certain cities and states.

Thedifferential nature of educational costs: Skewed speciali-
sation is accompanied by rising costs in some areas of higher
education. More employment-oriented or ‘ professional courses
areviewed asaninvestment for futureincomegeneration. Courses
that do not guarantee employment remain relatively cheap and
this is where the country’s economic inequality is reflected,
particularly in higher education. Increasingly, education which
would generatefutureincomeisbecoming availableto thosewho
can affordit.
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GATS Classification of Modes of Supply
in Services

Article 1 of GATSdefinesfour modes of supply inany service

sector trade. Thefour modesare defined according to thelocation
of the provider and the recipient. The liberalisation process of
each mode opens up different sets of opportunities and chal-
lenges, though the modes are not mutually exclusive. The di-
versity of opportunities and challenges stems from a certain
inherent asymmetry in the comparative advantageintrinsicinthe
education sectors of developed and developing countries. This
section discusses each mode and tries to analyse the dissimilar
positions of comparative advantage for the developed and the
developing countries (particularly India) and the consequent
stance taken by them.
Mode | — Cross border supply: The first mode includes supply
of education ‘without’ the movement of consumers or providers.
Mainly e-learning and courses offered on theinternet are covered
inthismode. Also, correspondencecoursesthrough postal delivery
systems could be included. (This also means an accompanied
liberalisation of IT and postal services, which are part of separate
negotiations). Distance learning on the internet is a more recent
phenomenon. However, this mode is perceived to have a very
high potential of growth across the globe.

The market for such courses is expected to be large in India.
There are over 10 million internet users in India today. The
domestic use of computers has experienced growth over 9 per
cent per annum in the last decade and the number of PC users
in the educational sector has gone up to 89,852 in 2002 from
63,054 in 2001. The growth rate of PC usein education and other
sectorsis much higher in non-metro areasthan in the metro areas
in India. The international market for e-learning is expected to
be US$ 233 million by 2005 and the Indian market is expected
to grow up to US$ 22 million [NASSCOM 2003].

The comparative advantage in this mode of supply lies pri-
marily with the developed nations. It is more probable that when
e-courses become available on the net, the ones demanded most
could be the ones that originate from leading universities in the
USor UK duetotheir global recognition.2 Such distancelearning
courses would increase the participation rate of working profes-
sionals, homemakers and students from non-metro areas.
Studentsin metro areas may also opt for such courses as an
‘add on’ to their degrees.

The proposal submitted by the US [WTO 2000b], identifies
e-learning as one of the important modes of supply where the
US has a comparative advantage. The proposal states, “Higher
education, and training services are expanding rapidly, parti-
cularly through the use of the internet. Increasingly, educational
institutions and publishers are teaming up with information
technology companies and other experts to design courses on
a variety of subjects. Large companies also are developing
education and training courses to improve the skills of their
employees and keep them up to date on their latest products’.
The US proposal spells out that many multinational companies,
publishersand educationd ingtitutionswouldbeexpandingtraining
serviceseitherinan‘intra-company’ manner or otherwise. Online
corporate training is a $1.1 billion market today and between
2 and 5 per cent of all corporate training has a potential to grow
as companies realise the cost benefits. The growth of trade in
this mode will give rise to much larger trade in books, CDs and
other material supplementing the courses. Thus, the interests of
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multinational companies particularly in IT and in publication
have a large stake in the liberalisation of Mode I.

Mode Il — Consumption abroad: This mode includes the move-
ment of consumers or students going abroad. Presently, thisis
the mode, which has the largest numbers since, conventionally,
the only way to acquire higher education offered by the best
universities/ingtitutions of the world was to enrol in them at the
site. Barries to this mode include visa requirements and costs,
recognition of prior qualification, quotas on the number of
students and restrictions on employment while studying.

Movementsin thismodein theinternational scenarioin higher
education have undergone a change in recent times, reflecting
increasing competition among developed nations to attract
students overseas. Presently, the US is the leading exporter of
educational services, followed by UK, Australia, Italy and
Canada. Export of education hereindicatesprimarily therevenue
generated by the number of students enrolled in a foreign
university [OECD-CERI 2002b]. In 2000, US exports of edu-
cational services were estimated at $10 billion, which made
higher education the country’ sfifth largest service sector export.
Main export markets are in Asia (Japan, China, Korea, Taiwan,
India, Malaysia and Indonesia), accounting for 58 per cent of
all US educational exports. The US is facing increasing com-
petition from other countries, such as the UK and Australia,
mainly in attracting Asian students. The UK earned $3.7 billion
from educational service exports in 2000. Australia, the third
largest service exporter of higher education provided educational
services worth $2 billion in 2000 [IDP 2002].

With 74,603 students of the total 5,86,323 in the US being

Indian, they comprise 13 per cent of total international students.
China was second with 64,757 students [I1E 2003]. The fees at
universities abroad are rather high and the visa requirements
necessitate afinancial guarantee. Thusthe students going abroad
from Asia are usualy only those who can afford expensive
education. Liberalisation of the Mode 1l (commercial presence)
may reduce the number of students going abroad. Though the
best universitiesare considered to betheonesin OECD countries,
Indiaand other countriesin south-east Asia have been attracting
overseas students over the last decade. Indian institutions of
higher education, for instance, have been attracting studentsfrom
neighbouring developing countries. Most of the Indian insti-
tutions of higher education conduct courses in English and that
isan added advantage[ Altbach 2003]. Presently, thereare 10,000
students studying in India from abroad.
Mode Il — Commercial presence: Thismay prove to be the most
difficult of the modesto negotiate sinceit involves market access
and market presence. It includes loca branches of foreign in-
stitutionsaswell asjoint ventures set up by onecountry inanother
member country. Theissues of foreign direct investments aswell
as intellectual property rights will also feature in this mode.

In the last decade international higher educational institutions
have been aggressively promoting courses offered by them to
overseas students, including Indian students not just in the
metropolis, but also in non-metros. The resultant awareness of
availability and diversity of higher education abroad has grown
tremendously. But the expensive costs of higher education and
living in thewest limit the numbers only to those who can afford
it though now many travel on educational loans. Many univer-
sities abroad have been facing a shortage of demand for their
services in their respective domestic markets. Thus, opening
branches, franchises or even joint ventures in overseas markets
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wouldgreatly expand their scope. The opening up of our domestic
market for such branches, however, would intensify the level of
competitionin Indiaasaninternal ‘brain drain’ of academicians
may also occur within the field.

More importantly, the Indian market for higher education has

witnessed a high growth rate in exclusive profit oriented areas
in recent years due to their orientation towards immediate
employment. It ispossiblethat the expansion of foreign branches
here in India may also follow the same pattern of growth. The
proposal by the US mentions the possibility of ‘intra corporate
movement’, which would be a result of commercial presence.
It also reflects the interest shown by multinationalsin providing
training services. The US proposal is extremely keen on removal
of barriers to Mode I11. Just as in Mode |, multinationals have
a keen interest in the education sector in terms of commercial
presence.
Mode IV — Presence of natural persons. The fourth mode ex-
clusively deals with the movement of natural persons who are
service providers (independent of commercial presence). Trade
in educational services under this mode could be teachers or
researchers going abroad on a temporary basis as providers of
services. The perceived barriers in this mode are mainly related
to the tight immigration policy traditionally followed by devel-
oped countries and the issue of the recognition of qualifications
of thethirdworld professionals. Sincethethirdworldisperceived
to have a comparative advantage in this mode, the removal of
barriers in labour movement from developing countries is the
mainthrust in proposalsput forth by it [WTO 2003]. The problem
of removing barriersin this mode is related to the fact that most
of the liberalisation proposals on the ‘horizontal’ basis. This
means that movement of personnel between countries is con-
sidered only among the top layer of employees. In the main
categories scheduled in the horizontal commitments, Intra-Cor-
porate Transfereesand executives, managersand speciali stsoccupy
the highest numbers (239 out of the total 312).

Indiahas been one of the most vocal membersin trying to push
liberalisation, under this mode for all service providers. Even
though commitment in higher education under this mode is yet
to be negotiated, liberalisation of other services under mode 1V
will definitely affect the movement of natural personsin higher
education. The communication from India [WTO 2000q] states
that mode IV is of primary interest to developing countries that
have a comparative advantage in human resources. It expresses
a concern regarding the sluggishness of response in liberalising
this mode: “Horizontal commitments in mode IV are subject to
limitations in the case of 100 countries as opposed to only four
countries for mode Il. The effectiveness of even these limited
commitmentsisfurther reduced through ahost of limitationsand
administrative hurdles’.

India's proposal further states that existing commitments are
largely linked to commercia presence, which is of very limited
use to developing countries that are interested primarily in
movement of independent professionalsand other persons. India
thus proposesto ‘delink’ the movement of natural persons from
mode |1l. The Indian proposa aso insists on: (8) Common
definitions to include middle and lower level professionals;
(b) Clear criteriafor Economic Needs Test (ENT) or quantitative
restrictions to be set out in areference paper; (c) A ‘GATS' visa
for the broad range of personnel covered by horizontal and
sectoral commitmentsunder modelV; ordinary immigrationrules
should also be disapplied (visas to be granted within two to four
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weeks); (d) Recognition of qualified and licensing requirements
through Mutual Recognition Agreements (MRAS) and develop-
ment of minimalist accreditation standards to overcome national
requirements; () Waver in payment of social security taxes
without corresponding benefits.

India sproposal isbold and demandsliberalisationin Mode 1V
mainly because of the large possibilities of export of service
providers from the information technology, medicine, engineer-
ing, finance, education, architecture and construction industries
as also the entertainment and hospitality industries. India, how-
ever, is not alone in demanding liberalisation of Mode IV; there
is also a proposal put forth on this by 14 developing countries
jointly, including China, India and Mexico, which reiterates
India's position [WTO 2003].

From among the developed countries the US [WTO 2000c],
the European Union [WTO 20014], Japan [WTO 2000d] and
Canada [WTO 2001b] have put forward proposals concerning
Mode IV. The proposa put forth by the US is focused on
transparency onmembersunder GATSModel V. Japanrecognises
the increasing significance of this Mode 1V but the Canadian
proposal is the clearest in its intention to see improvements.

A commentary prepared by the European Services Forum
(ESF)3 while ‘strongly’ supporting the Indian proposal, goes on
to doubt the possibility of its acceptance. The commentary states
that the Indian proposal goesfurther thanislikely to be achieved
in practice. The ESF is doubtful whether the WTO provides a
manageable framework for addressing differences between
members about social security measures. By including the issue
of mutual recognition of qualifications in these proposas, the
ESF considers there is a significant risk that India’s proposals,
as awhole, could be jeopardised if members are asked to tackle
the difficult issue of mutual recognition of professiona quali-
fications, on a multilateral basis and as a part of a package of
improvements on mobility.

The above comments clearly show the reluctance in accepting
theIndian proposal onthe groundsthat commitment on Mode IV
should be treated separately from (a) cutting the costs of move-
ment (quick visas and waver of socia security taxes); and
(b) recognition of qualification. The comparative advantage that
Indiacould possessin the movement of labour would be realised
only if the costs are low and qualifications are recognised. Else,
the liberalisation of so called ‘labour’ would be limited only to
‘intracorporatetransferees’ and could easily comeunder Mode 111
—commercial presence. India, astherest of thethird world, really
needsto press her demandsin amore systematic manner to make
a positive impact for the liberalisation of Mode IV.

The second part of GATS includes Articles 1 to Articles XV
and covers various aspects of trade liberalisation. However, al
thearticleshavenot really received equal attentionfrommembers
nations during negotiations so far. The following section briefly
discusses some of the articles that have received some attention
till date.

Other GATS Articles

GATS Article Il — Most Favoured Nation Treatment (MFN)
clause has been the fundamental principle first of GATT and
then of WTO. The principle, however, has a number of exemp-
tions provided in the Annex of Article I1. To begin with, there
are exemptions granted under ‘economic integration’ of a re-
giona grouping. Theregional groupingsintheworld, whichhave
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been freeing trade and capital movements, have been maintaining
trade barriers against the rest of the world. In fact, the higher
the integration within the customs union, the more difficult it
is to achieve the MFN clause with the rest of the world.

From India's point of view, since it is not a member of any
trading customs union, it does not realise the benefits of an MFN
treatment. To consider possibilities, if India is given an MFN
status by the US/EU, there could be a bilateral liberalisation of
education. The liberalisation of mode | by India, could be re-
ciprocated by the liberalisation of mode IV by the US/EU. This
would enhance the existing comparative advantages of both
parties involved.

Under Articlelll —Transparency each member hasto promptly
and annually inform the Council for Trade in Services of the
introduction of any new, or any changes to existing, laws, regu-
lations or administrative guidelines which would significantly
affect trade in services. The Indian representative to WTO has
said in a specia session that transparency should not imply an
additional burden on developing countries [WTO 2000a]. He
stated that different legal systemsexist and that the clause should
not require a comprehensive change in them.

The issue of transparency is an uneasy one especially for third
world countries because it involves actually making the regu-
latory mechanism public, and in doing so, exposing the weak-
nesses of the regulatory mechanism. India for example, faces
many challengesin the regul atory mechanismsin higher education.
There are issues related to fee structures, financing of an insti-
tution and ‘acquisition of land’ for setting up educational insti-
tutions, where the rules are often not very transparent. A ‘clean’
regulatory mechanismwill definitely benefit the overall structure
of higher education in India and eliminate monopolistic profits
in certain lucrative areas. However, the exposure of regulations
to members could lead to unintended commercial presence.

Article IV —Increasing Participation of Developing Countries
isaspecia article exclusively devoted for the benefit of develop-
ing countries. The GATS text proposes to improve: (a) the third
world’ sdomesti c capacity, efficiency and competitivenessthrough
access to technology on a commercial basis; (b) their access to
distribution channels and information networks; and (c) the
liberalisation of market access in sectors and modes of supply
of ‘export interest’ to them.

But which sectors of services would the third world be able
to get market access to in the developed markets? What if the
sectors liberalised by the third world countries are not met with
reciprocity from the OECD countries? And which modes of
supply would get liberalised first? The third world countries are
pushing Article IV very strongly in acommunication jointly put
forth by eight countries, which includes some African countries
[WTO 2001e]. Among other things, the proposa demands
provision of special and differential treatment to developing
countries, withspecial priority forlessdevel oped countries(LDCs).

This article, however, could face a certain difficulty in terms
of granting concessionsto third world countries becausethethird
world is no longer a homogeneous group of nations. There are
countries like China, India, Mexico, Argentina and many in
south-east Asia that are vibrant economies with future growth
potential and a larger share in world trade. Many LDCs, on the
other hand, wouldtakemuchlonger tolift any protectivemeasures
atall. Themore' developed’ economic status of somethird world
countriesshowsthat thereisdissimilarity intheeconomic capacity
to cope with liberalisation among them.

2177



But what is more interesting is that the capacity to cope with
liberalisation is dissimilar even within a country, which may be
recognised internationally as a country ‘ready’ to globalise.
Countries like India have large education sectors which are
combinationsof institutionsthat can or cannot takeliberalisation.
The point here is that the ‘comparative advantage’ in human
resources in the educational sector in countries like India is not
homogeneous across the sector. Though it is true that it is not
homogeneous across the sector even in a country like the US,
therelativerangeinthequality of higher educationismuch wider
in Indiathan in the US. On the other hand, there are LDCs that
would probably benefit from commercia presence in higher
education. It is highly possible, as seen at Cancun, that this
differencein economic status may divide the issues at stake and
may lead only to partial commitmentsfromthedevel oped countries.

Article VIl — Recognition is one of the most important issues
related to freeing of the educational sector and involves the
recognition of qualification as well as work experience. The
article states that recognition will be based on a harmonised
system involving agreement or arrangement with a country
concerned or may be accorded autonomously. The process of
recognition ispossibly going to be along drawn and complicated
procedure. Itwouldinvolveinternational standardisationof quality
and content of aparticular degree, and therecognition of acertain
university based on predetermined criteria.

From the third world perspective, such international accredi-
tation may prove to be one of the most difficult impediments
inthe process of opening up devel oped marketsfor their services.
The standards of gradation or ‘rating’ if set high by educational
ingtitutionsinthe US or Europe, would block entry of professionals
fromthethird world not only under ModelV, but a sounder Mode |
and I11. The gradation may also rel egate somethird world institu-
tions of higher education to the periphery. On the other hand,
recognition for the developed countries universities would be
much easier, resulting inliberalisationin all four modesfor them.
In fact, there could result a divide even among the third world
educationd ingtitutions. Someof themmay beuniversally recognised
while others may be thrown out of the process of internationali-
sation. The question hereis not just the fate of such institutions,
but also of their students and staff, who may be affected.

GATS Part 11l — Market Access and National Treatment is
identified through the four modes of supply in various sectors
including the educational sector. Market access is defined as a
commitment inasector, if undertaken, it doesnot allow amember
to adopt limitations on the access.

There are six limitations identified on market access. The are
as follows: limitations on (1) the number of service suppliers;
(2) total value of servicetransactions; (3) total number of service
operations; (4) total number of natural persons; (5) specific types
of lega entity; and (6) participation of foreign capital. The
limitations are identified through ENT.4

It is well known that quota restrictions are often used by
developed countries, while limiting market access through re-
strictions on ownership of joint ventures, or on any other form
of foreign capital used by third world countries. Negotiations
to open up a sector through removal of barriers — quantitative,
legal or capita — would really affect that sector in a country.
The negotiations so far on market access have been extremely
slow, asexpected, sincetherepercussionsaresignificant. It seems
that the opening up of market access in education will be partial
at least to begin with.
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ArticleXVII —National Treatment basically specifiesthat each
member shall accordto servicesand service suppliersof any other
member, the same treatment that it provides its own services or
service providers. For example, the rules and regulations applied
to Pune University would not be different than the ones applied
to a university opened in India by any other country. The am of this
aticleisto avoid differential treatment by members, so that the
conditions of competition do not favour the home country services.

GATS also deals with the process of negotiations of specific
commitments and includes the principle of ‘progressive
liberalisation’. This principle basically impliesthat more sectors
will be covered and more barriers will be removed with each
subsequent round of negotiations. Here, the pressure to open up
sectors during negotiations could ‘hurry’ a country towards
liberalisation before its economy may be able to cope with the
competition. The negotiation rounds are supposed to use the
technique of negotiating ‘across sectors in a ‘request-offer’
manner. The implications of such a measure call for some
apprehension. For instance, whenacountry A requestsof country B
greater access to transportation services, country B can respond
by requesting access to educational services. Such a negotiating
technique may put pressure on opening up sectors before schedule.

The Indian Scenario

Asdiscussed earlier, the system of higher education within the
country is plagued with appalling disparities. This indicates the
lack of a comprehensive national policy on where education as
a sector is heading. While determining the span of the policy,
recognising the need of quality improvement across the sector
iscrucial. Intherecent decade, pressuresof empl oyment-oriented
higher education have contributed to regional/specialisation
disparities. These existing disparities of availability, quality and
costs could skew the pattern of future growth. Private partici-
pation in education has already created a polarity, which would
only worsen as international participants enter the scene.®

The regiona disparity and the concentration, within regions
or cities, of institutes of higher education, isaresult of thedisparity
in economic growth within those regions as well as policies
pursued by the state governments. The high concentration of
institutionsisal ready leading to alarge-scal e education migration
within the country.® This educational exodus will exacerbate as
moreandmoreinstitutionsopeninthesameareas. Industrialisation,
urbani sation and economic growth demand acertain cadre, which
seemsto berecognised at aregional level rather than at anational
level. The opening up of the sector to international institutions
caused by trade agreements could deepen the regional disparity,
mainly because the areas where the infrastructure for higher
education is already available would be benefited.

The choices of specialisation offered by private sector insti-
tutions reflect their profit motives. But the fact that the public
sector did not respond to changing demandsfor higher education,
as a result of the change in new employment opportunities in
diverse fields, should not be ignored. Liberalisation in the eco-
nomic sphere has generated diverse job opportunities, which
demand training in fields hitherto unknown in mainstream gradu-
ation courses. Hotel management is one such area. Of the 180
institutions granting certificate, diploma or degree courses in
hotel management, only 36 are in the government sector. In a
recent movethe University Grants Commission (UGC) hascome
up with a regulatory mechanism to check the mushrooming of
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private universitiesin thecountry (UGC putsthebrakeon private
universities’, TheHindu, December 14, 2003). But inthe absence
of acknowledging the dire need to create well-designed, cost
effective new professional courses, the UGC move will only be
limited to ‘controlling’ the profit motive of the private sector,
which isin fact providing the necessary training facilities, oth-
erwise unavailable.

Havingsaidthat, itisal so necessary torecognisethat the choice
of courses offered by the private sector indicates the demand
pressures even within certain specialisation fields. The growth
of the private sector shows skewed pattern within a field such
as engineering. Private engineering institutes that began after
1997 haveconcentrated onfour disciplinesonly: computer science,
information technology, electrical and electronics, and com-
munication. Other disciplines of engineering (civil, chemical,
mechanical, metallurgy, etc) have not had any takers. Thegrowth
of private educational institutes in engineering picked up mo-
mentum in the latter part of thelast decade. While in some states
like Maharashtra, private education began earlier (77 of the 133
institutes started before 1997), otherslike Andhra Pradesh caught
up late (only 19 of the 213 institutes began before 1997). It is
highly possible, given the lethargy of public sector educational
institutions, that the opening up of the sector would lead to a
further skewed growth in terms of specialisation within fields.

Education has to fulfil multiple roles while satisfying the
pressures of future employment all along. The ‘interna’ gain
accruing to an individual when his earning capacity is enhanced
through education comprises one of these roles. But education
is imperative for the functioning of the economic and social
system at large. These latter gains accrue ‘externally’ not only
to those in whom the educational input is invested, but also to
other membersof thecommunity. However, with educationbeing
so alarmingly skewed, these roles are difficult to fulfil. While
the benefits of ‘internal’ gains of education are being restricted
to aselectivefew, the second, equally important, objective seems
to be overlooked by policy-makers: national vision for the
development of education as a sector.

Anocther important policy aspect is the regulation of quality
and recognition of degrees/diplomas. Itismandatory for institutes
to be approved by the All-India Council of Technical Education
(AICTE) for a diploma in any technical subject and all such
institutes have to seek its approval and abide by its guidelines,
including those for curriculum. Private institutions have often
circumvented thisby affiliating themselveswith aforeign college
or university for awarding degrees or diplomas [FHRAI 2001].
The opening up of the sector could lead to more cases such as
these, which would limit the regulatory control of AICTE. The
trend of circumventing the regulatory authority hasimplications
for the Article of Transparency as well as for Recognition.

Fromthe point of view of thearticleon Transparency inGATS,
another problem in Indian higher education are vested interests.
In Maharashtra, for example, of the 130 private unaided colleges,
about 100 are owned by paliticians, and the situation is similar
in other states. The transparency clause stipulates that the regu-
latory mechanism involving fee structures and subsidies’ have
to be made public to all member nations. Subsidies such as
scholarships, books for poorer students, land at concessional
rates, rent land at non-commercial rates and concessionsin water
and property tax extended to domestic providers will have to be
transparent. Moreover, under the clause of National Treatment,
such subsidieswill have to be provided to member nations aswell.
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India has made a mark in the IT sector in the global scenario.
And for education policy changes, we can take some clues from
how IT has been supported at a policy level. The IT sector is
oneof themost liberalised servicesin Indiawith growing exports
and a booming domestic market. The infrastructure created for
software development by our policy-makers reflects a sensible
response on the part of the government. Timely support in terms
of IT parks, credit provision and export promotion facilitieshave
generated unprecedented growth in this service sector. In fact,
the growth of education providers in this sector is also a result
of state support. The Indian IT sector, with its competent human
resources, has now emerged as a global force with a strong
position for future negotiationsasapart of the GAT Sagreement.®

At present, India does have some areas of potential opportu-
nities in higher education, which could be supplemented with
appropriate policies. However, in an unequal and dissimilar
higher education scenario, the potentia opportunity areas may
further polarisethesector. Infact, when marketisation takesplace
in an areaasimportant as education, even the earlier and existent
policy may get sidelined. Theeffectsof such skewed devel opment
can last long and will be difficult to retrace once it sets in.

Concluding Reflections

The text of GATS was prepared during the Uruguay Round
of GATT taks (1986-94). The basic philosophy underlying any
text of a WTO agreement adheres to the principles underlying
neoclassical macroeconomics. It believes, “whenever something
can be provided by the private sector, conditions should exist
to ensure that this can occur. Clearly whenever governments
operateinwhat isor potentially would bea‘ market’, their actions
are barriersto the creation of private markets and therefore need
to be controlled” [OECD-CERI 2002g]. The text thus concen-
trates on removing barriersthat would ‘ distort’ trade in services.

Whileit followsthe‘ removal of barriersdistorting trade’ logic,
thetext of GATSisoften described as‘ vague’ which could easily
lead to mi srepresentationand/or overrepresentation[ OECD-CERI
2002a]. The ambiguity is probably the result of the fact that the
textisformulatedto‘fitall’ services. Thetext doesnot adequately
take into account the specia role of education in developing
countries and we hope that during negotiations the unique role
of education will be recognised.

A trade agreement such as the GATS must be based on an
accurate and complete database. A comprehensive database of
OECD countriestoanalyseandformtradepolicy isbeing prepared
[OECD 2000]. Anequally comprehensive database of third world
trade in services however, in the four modes defined in GATS,
is still extremely inadequate. During the Uruguay Round when
thetext of GATSwasbeing formulated, the third world countries
had hardly formed any pressure lobbies and had to reconcile to
the basic methodology of ‘ progressive liberalisation’ inherent in
the then GATT agenda. In November 2001, the representative
from Pakistan® made a very poignant observation in one of the
specia sessionsof GATS. Hesaid, “Many devel oping countries,
at the time of the Uruguay Round, were hesitant to negotiate
the GATS given the non-existence of trade data in services
from the third world. However, they were reassured that the
problem would be addressed with urgency and ways would be
found to gather meaningful data, to match the directions of trade
data in goods. On the basis of these reassurances, GATS nego-
tiations went ahead and devel oping countries made concessions.
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To date, however, substantive assessment continued to be
stalemated.”

Inadequacy of datain servicetrade, including education, would
affect India s negotiating ability. Third world nations are asking
for assistance in the data collection process [WTO 2001c]. As
and when the data is collected, the third world nations will have
a better analytical tool to form their trade policies.

Theneedtoform sound policiesfor educationinthethird world
isextremely crucial. Whilenegotiating GATS, thirdworld countries
have to remain themselves of the special role of education.
Evidently, the strength of the third world countries, in the
negotiationsof GATSand other agreementsof WTO, isfar better
today than during the Uruguay Rounds. Thereisadefinite united
efforttonegotiateontheir terms. Ever sincethe DohaMinisterial,
third world countries have been putting up ‘joint proposals’ that
spell out their comparative advantage. Such joint proposals in
educationwill bedifficult to disregard during future negotiations.

Thoughdiscussed separately inthispaper, theArticlesinGATS
exhibit interconnectivity. For example, the fourth mode deals
with movement of natural persons, but the issue of international
recognition of their qualification for employment poses an
important barrier to market access. Therefore, if mode 1V is
accepted, without theaccompanying accreditation, it will not lead
to any temporary migration from India. The ‘sequencing’ of
acceptance during negotiations of different Articles, therefore,
isthemost important issue. For instance, if modelll isliberalised
prior to mode 1V, the movement of foreign capital will precede
the international skilled migration. It is possible then that the
markets of the third world will open before the markets of
developed nations. Such sequencing will have an adverseimpact
on Indid's service sectors, including education.

Another possibility could be that service sectors other than
education would open up earlier and education may take much
longer to come to the negotiation table. The domestic sector of
higher education would react to such changes in the market
demand structure and further pockets of employment-oriented
educationa institutions would mushroom, leading to a skewed
growth of the sector. Similarly, at the negotiation table, the
practice followed by developed nations of ‘arm twisting’ third
world countries is well known [Jawara and Kwa 2001]. There
are many facilities, such as aid or loans that the third world
countriesdepend upon. Thus, issuesother than GATSmay dictate
the agenda at the negotiating tables. There are political factors
to be added to that. In these circumstances, the actual gainsfrom
GATS, even if it contains Articles favourable to countries like
India, remain to be seen. Gl
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Notes

[Anearlier versionof thispaper waspresented at the | ndo-Canadianworkshop
on Higher Education at Pune University (January 30-31, 2004).]

1 The articles chosen here for analysis are the ones that have featured
prominently in the process of negotiation so far.

2 Philip Altbach writes, “The powerful universities have always dominated
the production and distribution of knowledge, while weaker institutions
and systems with fewer resources and lower academic standards have
tended to follow in their wake” [Altbach 2003].

3 ESF has aso put forth two proposals earlier to this one [WTO 2001a).

4 ENT is referred to in sub-paragraphs () to (d) of Article XVII and is
defined as” quantitativerestrictionsthat limit numbersof servicesuppliers,
value of transactions or assets, numbers of services operations or quantity
of output or total humber of natural persons’ [WTO 2001d].

2180

5 Forinstance, intelecom services, private operatorshaveauniversal service
obligation to provide service in rura areas to the extent of 10 per cent
of their total installed capacity. However, they prefer to pay the huge
pendlties rather than set up such operations, [DeZoysa 2001].

6 Pune has over 2 lakh outstation students, of which 60 per cent are from
other states, ‘ Code of conduct for outstation studies’, The Times of India,
January 14, 2004. In fact the West Bengal government has taken steps
to stem the massexodusof engineering studentsfrom Kolkatato Bangal ore
and Pune, ‘Bengal sticksto JEE domicile bar revoke’, Telegraph, January
3, 2004.

7 For acomprehensive analysis of subsidiesin higher education [Tilak 2004].

8 In arecent international rating India ranks sixth in overall skilled labour
force and Indian IT skills are second only to the US across all major
economies, ‘Soft ‘n” Sound: India's IT skills top world charts', The
Economic Times, December 22, 2003).

9 Therepresentativewas speaking on behalf of thejoint submission by Cuba,
Haiti, India, KenyaPakistan, Uganda, Venezud aand Zimbabwe[WTO 20004].
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