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The Displacement of Traditional Law
in Modern India *
Contemporary Indian law is, for the most part, palpably foreign
in origin or inspiration and it is notoriously incongruent with the
attitudes and concerns of much of the population which lives under
it. However, the preseni legal system is firmly established and the
likelihood of its replacement by a revived 'indigenous' system is
extremely small. The modern Indian legal system, then, presents an
instance of the apparent displacement of a major intellectual and
institutional complex within a highly developed civilization by one
largely of foreign inspiration. This paper attempts to trace the process by which the modern system, introduced by the British, transformed and supplanted the indigenous legal systems— in particular,
that system known as Hindu law.
The Foundation of the Modern Legal System
One of the outstanding achievements of British rule in India was
the formation of a unified nationwide modern legal system. The
word 'modern' is used here to refer to a cluster of features which
characterize, to a greater or lesser extent, the legal systems of the
industrial societies of the past century. Many of these features have
appeared and do appear elsewhere: some of them may be absent
to some degree in one or another industrial society. The salient
features of a modern legal system include uniform territorial rules,
based on universalistic norms, which apportion rights and obligations
as incidents of specific transactions, rather than of fixed statuses.
These rules are administered by a hierarchy of courts, staffed by
professionals, organized bureaucratically and employing rational
procedures. The system contains regular and avowed methods for
explicitly revising its rules and procedures. It is differentiated in
tasks and personnel from other governmental functions; yet it enjoys
a governmentally-enforced monopoly over disputes within its cognizance, permitting other tribunals to operate only in its interstices
and subject to its supervision. The system requires (and is supported
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by) specialized professionals who serve as intermediaries between
the courts and those who deal with them.'
In I're-British India

In pre-British India there were innumerable, overlapping local
jurisdictions and many groups rnjoyed one or another degree
of autonomy in administering law to themselves.- The existence
of dharmasastra. a refined and respected system of written law.
did not serve to unify the system in the way thai national law did in
the West. In Europe, local law was absorbed into, and gradualk
displaced by law promulgated by Slate authorities. Hindu law did
not enjoy the political conditions for unification. But it was not
only the fragmentation of jurisdictions and the extensive delegation to local authorities that obstructed development of a modern
legal system. The relative absence of written records, of professional
pleaders and of appeals made even local unification difficult. Furthermore, the respective authoritativeness of governmental, sastric, and
local components was not visualized in a way to provide either the
techniques or the ideology for the ruthless supersedure of local law.
The system allowed for change, but did not impose it; it allowed
the old to remain alongside the new. The relation of the 'highest'
and most authoritative parts of the legal system to the 'lower' end
of thesysxcin was not that of superior to subordinate in a bure^uciatic
hierarchy. It was perhaps closer to the relations that obtain between
Paris designers and American departmental store fashions or between
our most prestigious universities and our smaller colleges than to
anything in our own legal experience. Instead of systematic imposition, of 'higher' law on lesser tribunals, there was a general diffusion by the filtering down fand occasionally up; of ideas and
techniques, by conscious imitation and by movement of personnel.
The Moghuls and other Muslim rulers had, in cities and administrative centres, royal courts which exercised a general criminal
1
Galamer '1966b' "Modernization" here refers onl> to thr development of the
features mentioned above or the sustained movement towards these leatures. Although, in many cases, the- importation of Western' law steins to serve as the stimulus
for such development, ii does not imply 'Westernization'. Nor do I mean to imply that
the processes of modernization proceed relentlessly until they produce a legal system
which corresponds to the model in every detail. As society becomes modernized in
other spheres, new kinds of diversity and complexity get.erate pressures for differentiation and flexibility in the law. Modern societies develop nen methods of making
law flexible and responsive e.g. administrative agencies, arbitration, juvenile courts.
Modern law as depicted here is not a destination, but a focus or vector towards which
societies move. But the very forces which support this movement and which are reIeaM-d by it deflect H from its apparent destination.
-On this period sec^Altckar '1958.; Cohn H96I : Derrttt [1965. !%Ia. 1964a :
Gunr 195:1 : Kane (1930 41. 1950); Mookerji M958); Sarkar (I95HI.
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fand sometimes commercial' jurisdiction and also decided civil
and family matters among the Muslim population.1 These courts
operated according u> Muslim law
at least in theory, for the
application of Shan'a was qualified by custom and royal decree,
by corruption and lack of professionalism, and by arrangements
allowing considerable discretion to the courts of first instance. While
a hierarchy of courts and a right of appeal existed, it seems that the
activity of these higher courts fell short of any sustained and systematic supervision of the lower courts. Hindus were generally allowed
their own tribunals in civil matters. Where these matters came before
royal courts, the Hindu law was applied. The government's courts
did not extend very deep into the countryside; there was no attempt
to control the administration of law in the villages. Presumably,
the Hindu tribunals proceeded as before Muslim rule, except that
whatever ties had bound these tribunals to governmental authority
were weakened; there was no appeal to the royal courts.
The 'Expropriation' of Law

In undertaking to administer the law in the government's courts,
staffed with government servants (rather than to exercise a merely
supervisory control over administration of law by non-governmental
bodies), the British took the decisive step toward a modern legal
system,4 initiating a process that might be called the expropriation'
of law. ? This expropriation, which made the power to find, declare
and apply law a monopoly of government, came about in slightly
different ways and at different times in different places. But the
general movement was the same.
Three distinctive, if overlapping, stages can be discerned in thedeveM-pmcnt of the modem Indian legal system. The first, the perux! of initial expropriation, can conveniently IK- dated from Warren Huttings'
organization in 1772 ofa system of courts for the hinterland of Bengal."
This period was marked by the genera! expansion of government's
judicial functions and the attrition of other tribunals, while the
authoritative sources of law to be used in governmental courts were
isolated and legislation initiated. The second period, which began
about 1860, was a period of extensive codification of the law and
of rationalization of the system of courts, while the sources of law
became more fixed and legislation became the dominant mode of
1

On this period, sec Ahmad I'M! : Sarkar I1958..
The alternative is exemplified not only by earlier Indian law. but such arrangements as the millet system of thr Ottoman empire under which each religious comr nmiiu was required lo administer ill own law to llseU a system which loutinurs
some degree m parts of tin Middli- Kast today.
;
UVbrr I'i'tH : Hi
'• Misra h'lil. 1953: rltap. .">.>> ; I'm™ l%(
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modifying the law. This period lasted until independence, alter
which there was a further consolidation and rationalization of the
law and the development of a unified judicial system over the whole
of India.

The Law Before I860

I

I

The law applied in the courts before I860 was extremely varied.
Parliamentary charters and acts, Indian legislation (after 1833;.
Company Regulations, English common law and ecclesiastical and
admiralty law, Hindu law, Muslim law, and many bodies of customary law were combined in a bewildering array.'
It was a fundamental and persisting British policy that, in matters
of family law, inheritance, caste and religion, Indians were not to
be subjected to a single general territorial law. Hindus and Muslims
were to be governed by their personal law, i.e. the law of their
religious group. In other cases, the judges were instructed to deride
"according to justice, equity, and good conscience.' This puzzling
formula, whatever its original meaning* was the medium for the
uneven application of some indigenous lav, and for the importation,
sometimes uncritical, of a great deal of English law.
There were, prior 10 I860 numerous attempts to reorganise and
reform the courts and to systematize and reform the law 4 including
some reforms which changed Hindu law. However, there was no
major progress tc-ardc simplifying and systematizing the !?.*v v.niil
the Crown took over the governing of India from the East India
Company in 1858. The quarter of a century following the takeover
by the Crown was the major period of codification of law and consolidation of the court system. During this period a series of Codes,
based more or less on English law and applicable, with minor
exceptions, throughout British India, were enacted. By 1882, there
was virtually complete codification of all fields of commercial,
criminal and procedural law.10 Only the personal laws of Hindus
and Muslims were exempted. While Hindu <ind Muslim laws
previously had been applied to a variety of topics besides the listed
ones, they were now confined (with minor exceptions; to the personal
law matters (family law, inheritance, succession, caste, religious
endowments;. The codes themselves do not represent any fusion
with indigenous law;11 there is no borrowing from Hindu, Muslim
or customary law, although there is occasional accommodation of
7

Merle) I O : Vol. 1, txii, xrvii : Rankin i l!HU:di. 10, Hi; Patra 1%1: chap. 8 :

llhrri flWi: di 3i
"Dti-retl (1963ai.

"Morlcy(l830:Vol.l,inuo.j;E.Stoko(l939:ch.3 ; Des.ka Char 1963: 278 92 .
' " W Stokes 1887 8»: Arharya
11
Brvce (1901: 1(17. 117;..
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local rules and there are adjustments and elaborations of the common law to deal withjunds of persons and situations and conditions
found in India. 12
The Transformation of Indigenous Law
What happened to indigenous law as a result of the formation of
the modern legal system? First, its administration moved from
'informal' tribunals into the government's courts; second, the applicability of indigenous law was curtailed; third, the indigenous law
was transformed in the course of being administered by the government's courts.
The most striking impact of the provision of governmental courts
was the shift of dispute-settlement from local tribunals (and local
notables) to the government's courts. Nineteenth century (and later i
observers speak of a flood of litigation, sometimes with the implication that these disputes would have been peaceably settled or indeed would never have arisen without the availability of official
courts. In the absence of information about the quantity of disputes
and litigation in traditional India, it seems reasonable to regard
most of this litigation as the mere transfer of old disputes to new
tribunals.L* These new tribunals and their strange methods had a
powerful allure. Maine speaks of the 'revolution of legal ideas'
inadvertently produced in the very course of attempting to enforce
the usages oi the country. This evolution, he found, proceeded from
a single innovation — 'the mere establishment of local courts of lowest
jurisdiction' in every administrative district.14 The availability of
these courts, with their power to compel the attendance of parties
and witnesses, and, above all, with their compulsory execution of
decrees, opened the way for 'the contagion . . . of the English
system of law'. 1 '
The common law courts undertook to deal with the merits of a
single transaction or offence, isolated from the related disputes among
the parties and their supporters. The 'fireside equities' and qualifying
circumstances known to the indigenous tribunal were excluded
from the court's consideration. In accordance with the precept of
"equality before the law', the status and ties of the parties, matters
of moment to an indigenous tribunal, were deliberately ignored.
'2 Lipstcin [1957: 92RV
li
This supposition is compatible with observations of more recent instances or
disputes moving from traditional to governmental tribunals. See Cohn ; 19551, Beit Is
l!*55 . C\'. the observations ol Frederick John Shore, thai in fact British rnfe decreased
ihc number of tribunals available 1837 Vol. l i , t89j.
» Maine (1895: 70 I).
»S Maine (1895: 74 , cf. Derreu (I96U: I8i.
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And, unlike the indigenous tribunals which sought compromise or
face-saving solutions acceptable to all parties, the government's
courts dispensed clear-cut 'all or none' decisions. Decrees were
Enforced by extra-local force and were not subject to the delays and
protracted negotiations which abounded when decisions were
enforced by informal pressures. Thus 'larger prizes' were available
to successful litigants and these winnings might be grasped independently of the assent of local opinion. The new courts not only
created new opportunities for intimidation and harassment and
new means for carrying on old disputes, but they also gave rise
to a sense of individual right not dependent on opinion or usage and
capable of being actively enforced by government, even in opposition to community opinion. 16

tribunals was displaced. Over time the modern system encroached
on the traditional system: court law replaced village law on more
topics of law for more groups over more territory. 20 With this
'expropriation' of. independent legal 'estates', the government's
monopoly on making, finding and applying the law was extended.

Traditional Tribunals

Traditional tribunals still functioned, though certain subjects (e.g.
criminal law) were withdrawn from their purview. On the whole,
these tribunals lost whatever governmental enforcement their
decisions had previously enjoyed. The caste group was now treated
as a private association. While it thus enjoyed an area of autonomy,
it no longer could invoke governmental enforcement of its decrees.
At the same time, the sanctions available to the indigenous tribunals
declined in force. The new opportunities for mobility, spatial and
social, provided by British rule not only increased transactions"'
between parties beyond the reach of traditional sanctions, but also
made outcasting and boycott less fearsome. With their own sanctions diminished, their ability to invoke governmental support
limited, and the social relations necessary for their effectiveness
disrupted, the indigenous tribunals declined as the government
courts flourished.
The movement of disputes into the government courts in India
has not been definitely charted. We might visualize it, borrowing
Bailey's term, as a 'moving legal frontier'. !7 At first the village lay
beyond the reach of the modern legal system, ruled by its traditional tribunals according to its customary rules. 18 With the impingement of new regulations and the arrival of new forms of wealth
and power from the outside, sooner or later some party in the village
found it both feasible and advantageous to resort to the governments' courts for what it could not obtain from village justice. 19
Other parties were obliged to defend themselves in court. As
more learned to use the official courts, the authority of village
t6Cohn (1959); Rudoiph and Rudolph (1965).
n Bailey (1957: 4-5)
'8 Marriott (J955: 186ff).
'9 Bailey (1957: 262ff);'€ohn (1955: 66); Beals (1955: 90); Woodruff {1959: 298).
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The Search for Indigenous Law

It was early acknowledged that Indians should be ruled by their
own laws. Hastings's plan, which provided the model for the other
mofussil systems set out to apply indigenous law. The British assumed
that there was some body of law somehow comparable to their own,
based on authoritative textual materials to be applied by officials
according to specified procedures to reach unambiguous results.
However, there was no single system in use, but a multiplicity of
systems; and within these there was often no fixed authoritative
body of law, no set of binding precedents, no single legitimate
way of applying or changing the law. Yet these British assumptions
and expectations about Hindu-law had a powerful effect upon it
and ultimately proved to be self-fulfilling prophecies.
The 'Sastra', Custom and British Law

In their search for authoritative bodies of law, the British made
collections and translations of ancient texts and recent commentaries^
However, Indian law proved strangely elusive/ 1 Maine speaks of
the 'vast gaps and interspaces in the Substantive Law of India'. 2 2
India was 'a country singularly empty of law'. 23 In the written
sastra 'large departments of law were scarcely represented'. 24
It was soon recognized that sastra was only a part of the law and
that in many matters Indians were regulated by less formal bodies
of customary law. But even the customary law was not sufficient.
For when custom was recorded and the quasi-legislative innovative
role of the tribunals that administered it was restricted, it did not
supply 'express rules in nearly sufficient number to settle the disputes occasioned by the increased activity of life and the multiplied
wants which resultfed] from . . . peace and plenty. . . .' 25 The need
to fill the felt gaps was ultimately to lead, to statutory codification
20
This does not imply that traditional norms and concerns are displaced by official
ones. On the contrary, it appears that these traditional attitudes outlast traditional
legal practice and are responsible for the inspired manipulation of 'modern' law for
purposes foreign to the law. Cf. the observation that most Indian court cases are
'fabrications to cover the real disputes' (Cohn 1959: 90).
2' Hunter {I8ft7.:371).
22 Maine (1890: 209, 'Minute of 1st October, 1868*).
a Maine (1890: 225, 'Note of 17th July, 18791).
24 Maine ( 1 8 9 5 : p i ) ; Derrett (1959a: 48ff); Derrett (1964a: 109-10).
25 Maine (1895:75).
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on the basis of English law. But, in the meantime, courts, empowered
to decide cases in accordance with 'justice, equity and good conscience', filled the interstices of sastra and custom with 'unamalgamated masses of foreign law'. 26 Although tAre was some attempt
to .draw the most suitable rule from other sources27, in most cases
the judges were inclined to assume that English law was most
suitable. 28
Even where Indian rules were available, their application by the
British transformed them. 29 Mere restatement in English legal
terminology distorted the Hindu and customary rules. 30. English
procedure curtailed some substantive rights and amplified others.
The British insisted upon clarity, certainty and definiteness of a kind
foreign to Hindu tradition.32 Neither the written nor the customary
law was 'of a nature to bear the stript criteria applied by English
lawyers'.33 Rules seemed vague and requiring of definition, and
this was accomplished by English methods. The mere process of definition had the effect of creating rights of a kind that did not previously exist. 34 Comparing the effect of English legal method in the
Supreme Courts and the Sudder Courts, Maine observed that:
At the touch of the Judge of the Supreme Court, who had been trained
in the English school of special pleading, and had probably come to the
East in the maturity of life, the rule of native law dissolved and, with or
without his intention, was to a great extent replaced by rules having their
origin in English law-books. Under the hand of the judges of the Sudder
Courts, who had lived since their boyhood among the people of the
country, the native rules hardened and contracted a rigidity which they
never had in real native practice. 35

One of the remarkable and unanticipated results of the British
administration of Hindu law was the elevation of the textual law
over lesser bodies of customary law. The sources of personal law
were assumed to be not the customary law that prevailed among
most Hindus (and Muslims) on most matters, but the highest and
most authoritative bodies of textual law. It was assumed that the
Hindu law could be ascertained from sacred books. Hastings' plan
'took Orthodox Brahmanic learning as the standard of Hindu law'.36
Maine (1895: 76).
Derrett (1959b).
Waghah v. Sekn Marlvodin, 14. S.A. 89 (1887); Twining (1964).
Derrett (1961a: 20, 21-2).
Derrett (1961a: 41).
Derrett (1961a: 40).
Derrett (1961b: 112).
Maine (1895: 37).
Maine (1895: 167).
Maine (1895: 45).
Derrett (396!b: 80).
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It was later acknowledged that according to the Hindu law, where
there was a conflict between custom and sastra, the custom overrode
the written text 37 ; nevertheless, the texts were elevated to a new
supremacy over custom. While some more widespread and longstanding customs gained recognition, 'the most distinct effect of
continued judicial construction . . . has been . . . greatly to extend
the operation of semi-sacred collections of written rules . . . at the
expense of locai customs which had been practiced over small
territorial areas'. 38
While the British courts may have strengthened some customs
by impeding the traditional methods by which orthodox standards
spread to new groups,39 the rules of evidence provided the mechanism
for the disappearance of legal effectiveness of much customary law.
Custom was unwritten and therefore difficult to prove in court. Yet
the British courts, with their heritage of common-law hostility to
local customs, applied requirements for proving the existence of a
custom that were onerous to Indian litigants. To prevail over the
written law a custom must be 'proved to be immemorial or ancient,
uniform, unvariable, continuous, certain, notorious, reasonable (or
not unreasonable), peaceful, obligatory and it must not be immoral
nor opposed to an express enactment... or to public policy'. 40
The difficulties in meeting these requirements - combined with
the general assumption that Hindus were ruled by dharmasastra to
extend the f&sixie rules to many groups v/hich had previously been
ruled by their own customs. 41
Even where an explicit attempt'was made to preserve customary
law, the sastric law advanced over it. 42 Custom recorded for the
purpose of applying it in the courts, was changed in the process of
recording it. 43 From a body of orally transmitted percepts and pre" Collector of Madura v. Mootoo Ramalinga (1868) 12 M.l.A. 397.
38 Maine (1895: 208); Derrctt (1961b: 101); GfedhiU (1954: 578).
" D e r r e t t (1956: 237).
4
" Kane (1950: 44); For the courts' treatment of custom see Kane (1950: 22-6);
Roy (1911); Jain (1963).
41
T h e most striking elaboration of this view is found in the works of J . H . Nelson
(1877; 1880; 1886). See aiso Derrett (1961b). Similar developments in the elevation of R o m a n over customary law in Europe are described in Smith (1927: 3 5 ) ; on
the similar role played there by rules of evidence, sec Bryce. (1901: 106). While the
n u m b e r of topics ruled by H i n d u law has been restricted, the portion of the population ruled by it continues to increase even today under the rubric of 'Hinduization
of tribals' (see Chunku Manjhi v. Bhabani Majhan, A.I.R. 1946 Patna 218.
42 Derrett (1961a: 29).
4J
In the Punjab, custom was regarded as t h e primary rule of decision on certain
specific matters (Rattigan, 1953). But even here, custom was recorded a n d its a d m i n i stration becomes almost indistinguishable from statute a n d case law (See Lohare v.
Civil Judge, A . I . R . 1964 R a j . 196). O n the method and impact of recording, see
Gledhill (1960).
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cedents, subject to variable interpretation and quasi-legislative innovation at the discretion of village notables or elders, it became
a body of fixed law to be construed by a'professional court. Variable
sanctions, imposed with an eye to the total situation of the parties,
were replaced by the compulsory and drastic execution of the court's
decrees. Judicial enforcement of custom rigidified it and stripped
it of its quasi-legislative character. 44 Official courts were and are
reluctant to permit the creation of new binding custom. 45
Sastnc Law was Rigidified

Customary law then, was rigidified, restricted in scope and replaced
by dharmasastra.46 What was the effect of the courts on sastnc law?
To ascertain the Hindu and Muslim law, the courts appointed law
officers — Muslim moulavis and Brahmin pundits—to select and interpret the relevant portions of the Hindu and Muslim law for the
English judges. At the same time, the British set about collecting
and translating authoritative books in the hope of making the Hindu
law more accessible and certain. Dissatisfaction with the work of
the law officers, the growth of a body of translated texts, digests and
manuals prepared by the British, as well as a growing body of precedent from the courts themselves, led eventually to the elimination
of the law officers as intermediaries between the courts and the
Hindu law. With the general reorganization of the tegaJ system in
the 1860s, the posts of the law officers were abolished and the common-law judges undertook to administer the law directly from the
existing corpus of materials. Derrett observes that 'the dharmasastra, as a living and responsible science died when the courts
assumed full judicial knowledge of the Hindu law in 1865 . . . \ 4 7
Derrett tells us that the 'death-sickness' began when, in their quest
for 'clarity, certainty and finality in terms foreign to Hindu tradition', 48 the British attempted to treat Hindu law as if it could be
made to assume a fixed form. They insisted on a certainty and
consistency alien to Hindu jurisprudence, which depended on expansive judicial discretion. '. . . [Tjhe sastra . . . offered the judge
discretion, not only in choice of a rule of law from permissible
alternatives, but also in manipulating the judicial procedure, e.g.
44
Lawson (1953: 19).
45 See e.g. Daivanai Acfu v. Chidambaram' A.I.R. 1954 Mad. 657; Sankaran Namboodiri v. Madkavan, A.I.R. 1955 Mad. 579.
46
For an account of parallel development within Musiim personal law, Rankin,
(1940); Ali, (1938). The elevation of textual law over custom culminated in the
Muslim Personal law (Shariat) Application Act, 1937 (Act X X V I of 1937), which
abrogated custom with specified exceptions (Fyzee, 1955).
47
Derrett (1961b: 94). ^
4M
Id., 112.
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in the admission of witnesses, etc.' But while such discretion and
flexibility were necessary to the working of the traditional system,
they constituted an intolerable deficiency to the British, who 'had
no means of inserting themselves into the tradition which would
have enabled sound discretion to be exercised'.50
In their effort to make Hindu law more uniform, certain and
accessible to British judges and to check the discretion of the pundits,
the courts relied increasingly on translations of texts, on digests and
manuals, and on their own precedents. Regard for precedent as
such was foreign to the Hindu system.51 Introduction of the rule
of stare decisis diminished the flexibility of Hindu law by ruling out
innovations to meet changes in community sentiment.52
Earlier, sastra had changed and developed by successive commentaries and had maintained its flexibility by its complex and
discretionary techniques of interpretation. British administration
not only dissipated these techniques but also narrowed the selection
of authoritative texts. Courts were not to consult the whole of sastric
science, but only those commentators accepted in the locality, a
view which led to the elaboration of partially artificial 'schools' of
Hindu law. Any further development by commentary and reaction
was impeded. 53
[A]s the influence of the pandit gradually wanes in the courts we see the
latter coming to rely more and more on the older, more narrowly defined
dharmasastra works and less and less on the miscellaneous and more recent
works which the good pandit would frequently rely upon. The pandit
as a professor of a living science was rejected for the more or less dead
treatises which would head the pandits' list of references.54

With its innovative technique stripped away, sastnc law, like
customary law, became more rigid and archaic 55 as well as more
uniform and certain. Yet judicial precedent and legislation provided
new means of growth and development. 56
49

Id., 76.
50 Derrett (1961b: 7 6 ) ; Derrett (1961a: 3 3 ) ; Morley (1850: clxxvii ff).
51 Derrett (1961b 8 3 ) .
52 Derrett (1961a: 48).
» Maine (1895:46-7).
54 Derrett (1961b: 99).
. 55 A striking instance of this is to be found in the increased emphasis on the varnas,
or four great classes into which Hindu society is theoretically divided by the sastric
isxts. Varna distinctions received scant attention from the courts during the early years
British rule, but became a major factor in the administration of Hindu law after
the courts undertook to administer it without intermediaries and directly from the
texts.
56Sarkar (1958: 366-90); GledhiU (1954).
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The Impact of the Modern Legal System

With this system goes what we might call an all-India legal
culture. Its carriers are all persons who are connected with the
courts, but primarily the numerous lawyers.61 Widi their skills in
manipulating the legal system, they serve as links or middlemen
between official centres and rural places, disseminating official
norms, rephrasing local concerns in acceptable legal garb, playing
important roles in devising new organizational forms for forwarding
local interests (e.g. caste associations, political parties, economic
interest groups). 62 In spite of differences of region, language, caste
and religion, they share a common legal culture and they are able
to put this culture at the service of a wide variety of local interests.
In a situation where local concerns and interests get expression by

Let us consider some of the effects on Indian society of the modern
legal system with its regular hierarchies of courts applying codified
English law and rationalized indigenous law. We noted before the
spread of a sense of individual right independent of local usage or
opinion and enforceable by reference to standards and agencies
beyond the locality or the group. The new system provided new
avenues of mobility and advancement within Indian society.57
There were new methods for conflict, acquisition and pursuit of
status. 58 Powerful persons and groups on the local scene possessed
new weapons for intimidating and harassing their opponents. But
the local underdogs could now carry the fight outside the local arena
by enlisting powerful allies elsewhere. Persons and property were
freed from hereditary prescriptions, making possible a wider range
of 'market' transactions.
The legal system also provides new channels for the dissemination of norms and values from governmental centres to towns
and out to villages. The legal system is a hierarchical network, which
radiates out from the cities and through which authoritative doctrine
flows outward from governmental centres. By the prestige of urban
and official centres, and by the disposition of governmental power
in their enforcement, elements of this doctrine might be powerfully
recommended. New methods oi group activity and new images of
social formation are presented. 59
Modern Law: A Unifying Element

The modern legal system may be viewed as an important unifying
element. While previously there were wider networks of marriage,
ritual activity, pilgrimage and economic and military activity, until
the advent of the modern system, law and justice were in good part
purely local concerns. 60 Today, while India has no single nationwide system of caste, kinship, religion or land-tenure, there is an
all-India legal system which handles local disputes in accordance
with uniform national standards. This legal system provides not
only a common textual tradition but also a machinery for insuring
that this tradition is applied in all localities in accordance with
nationally prescribed rules and procedures rather than dissolved
into local interpretations.
S
1 Kumar (1965); Cohn (i960); On speculation in lawsuits see Report of the Civil
justice Committee (1925).
55 Subrao Hambinao Patil v. Radka Hambirrao Patil I.L.R. 52 Bom. 497 (1928).
^McCormack (1963, 1966); Conlon (!963); Maine (1895: 9, 38).
(•OCohn (1959:88).
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« Report of the All-India Bar Committee (1953); Cohn, (1961: 625ff). Lawyers are
not the only intermediaries who carry official law to the wider society; there are also
social workers, administrators, police, etc. And, of course, the petition-writers, clerks
and touts, who often acl as intermediaries between villagers and urban lawyers
[Mack (1955); Srinivas (1964: 94); Chattopadhyay (1964: 81ff); Law Commission
oflndia (1958: Vol. I, 577 ff); Cohn (1965: 103)].
In absolute numbers, India has the second largest legal profession in the world
(after the United States). In proportion to its population, there are fewer lawyers
in India than in Western common-law countries, but many more than in other newstates. The Indian figures are in the same range as many continental civil-law countries. (In these comparisons the Indian figures are somewhat understated, since the
proportion of children is higher in the population of India than in those of the wealthier
countries.) But a rough idea mayjx gall^i.^ frofu &« following figures, which represent the number of persons per lawyer in selected countries:
United States (I960)
Canada (1961)
Italy (1957)
Great Britain (1959)
West Germany (1958)
India (1952)
Egypt (1964)
France (1958)
Japan (1960)
Nigeria (1964)
Indonesia (c. 1960)

728
1,366
1,601
2,105
3,012
4,920

5,768
5,769
14354

22,765
r.lOO,OG0
The figures for the United States, Canada, Italy, Great Britain, West Germany,
France and Japan are taken from T. Hattori (1963). The Indian figures are based
upon the Report of the All-India Bar Committee (1953). Figures for Egypt and
Nigeria were supplied by the Commonwealth Library of the American Bar Foundation. The Indonesian figure is a calculation based upon Lev (1965: 183, 189).
62
Sir Ivor Jennings, observing that the Constituent Assembly was dominated
by lawyers, contends that 'the lawyer-politician has . . . played a more important part
in Indian politics than in the politics of any country in the world' (Jennings, 1955:
24). In 1953, lawyers comprised 26 per cent of the Lok Sabha (Lower House) and
29jper cent of the Rajya Sabha (Upper House). Cf. approximately 60 per cent of the
U|5. Congress (85th Congress); 20 per cent of the British House of Commons (1955);
14 per cent of the French National Assembly (i951); 11 per cent of the West German
Bundestag (1957) [McCloy (1958: 5-6)].
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representation at centres of power, rather than in the traditional
way of enjoying a sphere of autonomy, the lawyers are crucial agents
for the expression of local and parochial interests at the same time
that they rephrase these interests in terms of official norms. Thus the
modern legal system provides both the personnel and the techniques
for carrying on public business in a way that is nationally intelligible and free of dependence on particular religious or local authority. It thus provides one requisite for organizing Indian society into
a modern nation-state.
Constitutionalism

The formation of an independent Indian nation provided a basis
for further integration and consolidation of the modern legal system.
With the coming of independence, enclaves previously outside the
legal system were integrated into it. A layer of constitutionalism
was superimposed on the existing legal system and structure of
government. The Constitution (1950) established India as a secular
federal republic with a parliamentary system in the British style
and a strong central government. The framers of the Constitution
rejected the various proposals to construct a government along
'indigenous' lines.63 The Constitution established powerful legislatures at the centre and in the states. It also established a unified
judiciary covering the whole of India under a Supreme Goait as
a court of final appeal in all cases.
The Constitution includes a bill of Fundamental Rights, which
are enforceable by the judiciary 84 and to which all governmental
regulation and all laws in every part of India must conform. Government is enjoined by these provisions to be indifferent to particularistic
and ascriptive characteristics (e.g. race, religion, caste, place of birth,
and sex) in its dealings with citizens, whether as electors, employees
or subjects.65 A wide range of private conduct, involving the asser63
T h e proponents of 'indigenous' systems of g o v e r n m e n t (of b o t h orthodox a n d
G a n d h i a n persuasions) were severely disappointed with t h e Constitution, which did
little to dismantle complex b u r e a u c r a t i c g o v e r n m e n t , to re-assert t h e virtues of village

autonomy o r to express dedication to a life of purity in H i n d u terms. T h e whole
effort managed to deposit only three provisions in the Constitution, all in the Chapter
Directive Principes: prohibition, an item of uplift with religious overtones that had long
absorbed social reformers (Art. 4 7 ) ; a commitment to laws abolishing cow-slaughter
(Art 4 8 ) ; and, most i m p o r t a n t , a promise to organize self-governing village panckayats
{Art. 40). O n the constituent assembly's choice, generally, See Austin, (1966). O n
schemes and pleas for 'indigenous 1 alternatives, see A V A R D 1962; Agarwal (1946);
Sharma (1951).
64
Constitution of India, Part I I I ; Cf. Art. 32 and 226 on the wide judicial powers
in this area.
65 Part I I I of the Constitution of India. Cf. Art, 325 Stale of Raj as than v. Pratap Singh,
A.I.R. I960 S.C. 1208; Sanghar (Jmar v. State, A.I.R. 1952 Saur. 124; Main Sukh Das v.
State of U.P., A.I.R. 1953 S.C. 384;
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tion of precedence or the imposition of disabilities — including
venerable usages which had previously enjoyed religious and sometimes legal sanction are outlawed. 66 Governmental enforcement of
rights based on caste position, heredity, vicinage and the like is
forbidden. 67
To serve as a guide to the legislatures, the Constitution contains
a set of non-jusdciable 'Directive Principles of State Policy' 68
which call for the reconstruction of Indian society and government
along the lines of a modern welfare state. Accordingly, the central
legislature and the legislatures of the several states have released
a flood of legislation aimed at economic development and social
reform, extending governmental regulation to many areas of life
previously immune from official control. 69 Extensive regulation of
landholding, religious endowments, caste practices and family law
by central and state governments has supplanted governmental recognition of local rules of unofficial or parochial provenance.
The Hindu Code
The extension and consolidation of the modern features of the legal
system can be observed in the treatment of two basic institutions
of Hindu society—the family and the caste. Among the Directive
Principles is a commitment that the State ;secure to the citizens a
uniform civil code throughout the territory of India' 7 0 which
contemplates the complete abandonment of the personal-law
system. Although no such unification of the laws of Hindus and
Muslims has yet been undertaken, the Parliament in 1955—6
passed a series of Acts known collectively as the Hindu Code, which
effect a wholesale and drastic reform of Hindu law.71
Where earlier legislation introduced specific modifications into
the framework of sastric law, the Code entirely supplants the sastra
as the source of Hindu law. Hindu social arrangements are for the
first time moved entirely within the ambit of legislative regulation;
appeal to the sastric tradition is almost entirely dispensed with. The
Code turns away from the sastra by abandoning varna distinctions
^ C o n s t i t u t i o n , Arts. 17, 15[2], 23[1J.
See Gazula Dasratha Rama Rao v. State of Andra Pradesh A.I.R. 1961 S.C. 564; Bhau
Ram v. Baij Nath. A.f.R. 1962 S.C. 1476: Aramugha Konar v. Marayana Asari, A.I.R.
1958 Mad. 282; see further Articles 25 and 26 of the Constitution of India and S u b r a manian (1961J.
68
Constitution of India, Part IV.
69
In the Constitution's first eight years, some 600 Acts were passed by the Central
Parliament (in addition to 89 Ordinances, 21 Regulations and 62 Presidential Acts).
D I r i n g the four years 1953-6, ihe State Legislatures passed 2,527 Acts, of which 275
dealt with ' a n d reform (Law Commission of India, 1958; note 114 at Vol. 1,30).
70
Constitution, Art. 44.
71
Derrelt (1963b, 195.7, 1958); Levy f!961).
67
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and the indissolubility of marriage, the preference for the extended
joint family and for inheritance by males only and by those who
can confer spiritual benefit. It favours instead greater individualism,
emphasis on the nuclear family, divorce and equality of varnas and
sexes. Very few rules remain with a specifically religious foundation.
The Code marks the acceptance of Parliament as a kind of central
legislative body for Hindus in matters of family and social life. The
earlier notion that government had no mandate or competence to
redesign Hindu society has been discarded. For the first time, the
bulk of the world's Hindus live under a single central authority
that has both the desire and the power to enforce changes in their
social arrangements. It has been pointed out that, throughout the
history of Hinduism, no general and sweeping reforms were possible,
just because of the absence of centralized governmental or ecclesiastical institutions.72 Reformers might persuade others and they
might gain acceptance as a sect; but there was no way for them to
win the power to enforce changes on others. They could supplement
existing practice but they could not supplant it, because there were
no levers which could be grasped to accomplish across-the-board
changes. The modern legal system has made possible enforcement of
changes among all Hindus by a powerful central authority.
The Code subjects Hindus to a degree of uniformity unprecedented
in Hindu legal history. Regional differences; the schools of commentators; differences according to varna; customs of locality, msic,
and family; many special statuses and estates, and (largely).distinctions of sex have all fallen by the wayside. Some narrow scope is
allowed for custom, but for the first time a single set"of rules is applicable to Hindus of every caste, sect and region.

instances, we have the Western-educated elite using the law to impose
its notions. As in many areas of Indian life, the law in regard to the
family and caste does not represent a response to the felt needs of
its clientele or an accommodation of conflicting interests and pressures. Rather the law is the expression of the aspirations of the most
articulate and 'advanced' groups, which hope to use its educational
as well as its coercive powers to improve the unenlightened. Deliberate social change was not unknown before the coming of the
British. On the contrary, Hindu law contained its own techniques
for deliberate and obligatory innovation and these continued to be
used into the early part of the British period. The revolutionary
principle fostered by British rule was not the notion of deliberate
social change, but rather the notion of the unit which might legitimately introduce and be the subject of such changes. The recent
legislation visualizes a single national community — or at least a
community embracing all Hindus, transcending divisions of region,
caste and sect.
Thus the present legal system provides a unifying element in India
in a way flial neither Hindu nor Muslim law ever did. Muslim law
never went deep enough; it was never applied to disputes among
Hindus. Dharmasastra tolerated diversity, preferring unification by
example, instruction and slow absorption rather than by imperative
imposition. Change was piecemeal rather than comprehensive. In
contrast, the new legal system provides machinery (and the ideology)
for legislation to be enforced throughout the society. Such a system,
along with mass communications, makes possible unprecedented
consolidation and standardization of Hinduism, as well as of Indian
society generally.
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Reform and Unification
Much the same might be said of constitutional provisions and
legislative enactments regarding caste.73 Here, too, there is the
assertion of broad regulative power by the government and curtailment of the autonomy of the component groups within Hinduism. This power is exercised to eliminate disparities of law and
custom and to impose uniformity of rights and equality of opportunities. Sastric notions, and legal categories {varna, pollution)
are discarded and Western or modem categories substituted.
In both instances emphasis falls on eradicating the barriers
within Hinduism and promoting an integrated Hindu community
nity—and eventually a non-communal society. Finally, in both
B Pannikar(196l: 72, 79ff).
"Galanier (!961a, l$63b, 1966a).

Traditional Law in the Modern System
What, then, is the role of Hindu law in the Indian legal system
today? The dharmasastra component is almost completely obliterated.
While it is the original source of various rules on matters of personal
law, the sastra itself is no longer a living source of law; these rules
are intermixed with rules from other sources and are administered
in the common-law style, isolated from sastric techniques of interpretation and procedure. In other fields of law, sastra is not used
as a source of precedent, analogy or inspiration. As a proceduraltechnical system of law — a corpus of norms, techniques and institutions —it is no longer functioning. There seems to be little nostalgia
to revive particular sastric rules, 74 (which would, in any event, be
iS7* Very considerable portions of saslra, with their emphasis on graded inequality,
would fail to meet present constitutional requirements — and would hardly be likely
to appeal to India's present rulers.
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administered in the common-law style); the pleas for an 'indigenous
system' are for the directness, cheapness and simplicity of local law,
not for the complexities of dkarmasastra.
The local customary component of Hindu law is also a source
of rules at a few isolated points, but it, too, has been abandoned as
a living source of law. There is but one significant attempt to promote such indigenous law, by devolving certain judicial responsibilities to the local elective village panchqyats.'15 But these elective
panckayats are quite a different sort of body than the traditional
panchayatJ^ It is suggested that rather than inspiring a resurgence
of local law, they may instead effect a further displacement of local
law by official law within the village.77
The traditional method of relating the authoritative 'official' law
to local customary law has definitely been supplanted. The Indian
legal system is now equipped with machinery for bringing local
law into line with national standards. 78 Once such a mechanism
is present, local law can survive only by taking on the character of
modern law—it must become certain, definite, consistent, obligatory
rather than discretionary or circumstantial.

basis of legislation — e.g. in prohibition and anti-cow slaughter
laws—these norms are not implemented by the old techniques.
Enforcing these matters by legislation, courts and the police, stands
in striking contrast to allowing them simply to be adopted gradually
by various groups in the society. Such change still takes place, but
it operates outside the legal system. While the harsher British
methods have displaced the methods of persuasion and example
from the legal system itself, they persist alongside it in the form of
propaganda, education and the widespread tendency to imitate
urban and official ways. 79
But the demise of traditional law does not mean the demise of
traditional society. Traditional notions of legality and methods of
change stilJ persist at a sub-legal level — e.g. in the area of activities
protected by the doctrine of'caste autonomy', in the form of accepted
deviance, and in arrangements to evade or ignore the law. The
modern legal system may provide new possibilities for operating
within traditional society. Official law can be used not only to evade
traditional restrictions, but to enforce them. 80 Traditional society
is not passively regulated by the modern system; it uses the system
for its own ends. Traditional interests and groupings now find
expression in litigation, in pressure-group activity and through
voluntary organization.
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The Gap Between 'Higher Law' and Local Practice

Every legal system faces the problem of bridging the gap between
its most authoritative and technically elaborate literary products
at the 'upper' end of the system and the varying patterns of local
practice at the 'lower' end. It must decide on allowable leeways—
how much localism to accommodate, how to deflect local to general
standards. Hindu law solved these problems by willingly accommodating almost unlimited localism; it was willing to rely on acceptance and absorption through persuasion and example. These
methods are too slow and irregular to appeal to a ruling group which
aspires to transform the society radically and to build a powerful and
unified nation. Even where specifically Hindu norms are made the
75

Law Commission (1958: Vol. II, 874-925); Malaviya (1956); Report of the
Study Team on Nyaya Panchayats (1962).
7&Retzlaff {1962: 23ff); Luchinsky (1963a: 73); Robins (1962).
11
See Jai Kaw v. Sher Singh, A.I.R. 1960 S.C. 1118; A'ain Sukk Das v. Stale of U.P.
A.I.R. 1953 S.C. 384; Sanghar Umar v. State, A.I.R. 1952 Saur. 124.
78
It should be noted that this machinery is more insistent in India than in, say,
the United States, where juries and locally elected prosecutors and judges introduce
a check on uniformity and provide enclaves for localism. Again, the unified judiciary,
the competence of the Indian Supreme Court in matters of state law, the high estimation put on its dicta as well as its holdings, litigants' direct access to higher courts,
the frequency of appeajs, and the practice of higher courts entering their own orders
instead of remanding — all of these incline the system to a high degree of central-

Two Political Idioms

Morris-Jones (1963) speaks of two contrasting political idioms or
styles in contemporary India: the modern idiom of national politics
with its plans and policies and the traditional idiom of social status,
customary respect and communal ties, ambitions and obligations.
He notes that 'Indian political life becomes explicit and self-conscious
[modern] idiom. . . . But this does not prevent actual behaviour
from following a different path'. 81 Similarly, all contact with die
legal system involves the translation of traditional interests and
concerns into modern terms in order to get legal effectiveness. For
example, at the touch of the official law, a caste's prerogatives
become the constitutionally protected rights of a religious denomination 82 ; a lower caste's ambitions become its constitutional
right to equality; property can be made to devolve along traditional
lines, and land-reforms can be frustrated by transactions in good
legal form.83
'9 Marriott (&55: 72).
•SOSrinivas (1964: 90); Siegaland Beals (1970: 408); Cohn (1965: 98-9, 101).
81 Morris Jones (1963: 142).
®Sri Venkataramam Devam u. State of Mysore, A.I.R. 1958 S.C. 255.
M
Derrett (1964b); Luchinsky (1963b); Ishwaran (1964).
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Traditional interests and expectations are thus translated into
suitable legal garb, into nationally intelligible terms. 8 * But the
process of translation opens new possibilities for affiliation and alignment; new modes of action. If we regard tradition not as a stationary
point, a way of remaining unchanged, but as a method of introducing and legitimizing change, we can say that die modern legal
system has displaced traditional methods within the legal system
itself while it has supplemented them outside it.
A Dualistic Legal System

India has what we might call a dualistic or colonial-style legal
system—one in which the official law embodies norms and procedures congenial to the governing classes and remote from the
attitudes and concerns of its clientele. Such systems are typical of
areas in which a colonizing power superimposes uniform law over a
population governed by a diversity of local traditions. However,
legal colonization may occur from within as well as from without,
as in Turkey, 85 Japan 8 6 and in India since the departure of the
British. The colonial legal situation prevails wherever there is unresolved tension between national and local, formal and popular
law. 87 In a relatively homogeneous society, the law can be visualized
as die expression of widely shared social norms. In a heterogeneous
society (differentiated horizontally by culture, or vertically by caste
;
0T r] a ^i th* l?w ?x;»f-sses not primarily the a«p'r?* OTis and concerns of the society, but those of the groups that formulate, promulgate and apply the law. A gap between die official law and
popular or local law is probably typical of most targe political
entities with intensive social differentiation. To some extent this
colonial legal situation obtains in most modern societies.88 But it
is present with special force in the so-called new states. In the nineteenth and early twentieth centuries, the poorer parts of the earth
were the scene of a reception of foreign law unprecedented in scope
84
' T h e use of the courts for settlement of local disputes seems in most villages almost
a minor use of the courts. In Senapur, courts were and are used as an arena in the
competition for social status, political a n d economic dominance in the village. Cases
are brought 10 harass one's opponents, as a punishment, as a form of land speculation
and profit making, to satisfy insulted pride and to maintain local political dominance
over one's followers. T h e litigants do not expect a settlement which will end the
dispute to eventuate from recourse to the State Courts' (Cohn, 1965: 105).
85 ' T h e Reception of Foreign Law in Turkey', (1957).
<6Takayanagi (1963).
87 T h e colonial legal situation then stands midway between those systems where
official law is reflective of, and well integrated with, popular law because it has been
precipitated out of that law (or because it has completely absorbed and digested local
l a w ) ; and those where it is reflective of a well integrated folkways because no remote
official law has ever differentiated itself institutionally from folk or popular law.
" P r i e s t l y (1962: 196-2J; Dewey (1946: 116-17); Maine (1895: 59-60).
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(even by the reception of Roman law in medieval Europe). In
India, the incorporation of large blocs of common law and civil law
in the nineteenth century was followed by the reception of new constitutional models in the twentieth century and by a post-independence wave of reform and rationalization. This process of borrowing, consolidating and modernizing national legal systems seems
to involve certain common trends: application of laws over wider
spatial, ethnic and class areas; replacement of personal by territorial
law; the breakdown of corporate responsibility and the growth of
individual rights; increasing generality and abstraction; greater
specialization and professionalism, secularization, bureaucratization
and replacement of moral intuition by technical expertise. In almost
all of the newer countries, the legal system is comprised of these
modern elements in uneven mixtures with traditional ones and the
discrepancy between the different components of the legal system
is strongly felt. This multi-layered legal situation involves common
processes of the displacement of local by official law and seems to
be accompanied by common discomforts.89
Failure of Revivalism

A certain irreversibility in this process of forming a modern legal
system, even where it is based upon foreign sources (at least as long
as a unified political power retains control of the law), seems indicated by other instances of the reception of complex law based
upon foreign sources, as in the reception of Roman law in Western
Europe or the massive borrowing of civil law in nineteenth-century
Japan. This irreversibility is confirmed by the very limited success
of revivalist movements. Attempts to purify and reconstruct Irish
law 90 fared no better than present attempts in Pakistan91 and
Israel92 which have so far not succeeded in bringing about any
fundamental changes in their respective legal systems. In Ireland,
Israel and Pakistan, there is, if anything , more common law in the
broad sense, i.e. law of the modern type, than before independence.
In India, where the proponents of indigenous law are less attached
to dharmasastra than nostalgic for the 'simplicity' of local-customary
law — and where they tend to be persons who find detailed consideration of the law uncongenial —any change in this direction is
even more unlikely.93
89

Smith (1927: 35-6).
M o r a n ( I 9 6 0 : 3 1 - 5 , csp. 3 3 ) ; T a k a y a n a g i (1963: 31).
M a u d u d i ( I 9 6 0 : esp. Part I ) ; Coulson (1963).
92
K a h a n a ( l $ 6 0 ) ; H. Cohn (1958); Yadin (1962).
3
It should be recalled that the similar distaste for the law of former colonial rulers
M i n d in the early history of the United States is not to be observed in more recent
rtmerican evaluations of our common law heritage. As India feels safely distant from
her colonial past, a similar embrace of her legal heritage is at least a possibility.
90

91
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One may compare the fate of British law with that of the English
language as a medium of public business and civil life. In general,
colonial languages appear to recede from their former preeminence,
while the tide of law continues to advance. Strangely, the law seems
more separable from its origin, relatively easy to borrow and hard
to discard. Bryce found in the spread of Roman and British law 'a
remarkable instance of the tendency of strong types to supplant and
extinguish weak types in the domain of social development'. 94 But
what made British law a 'strong type' was not the superiority of the
norms it embodied or the elegance with which the system was
elaborated. It should be noted that, unlike the civil law which spread
widely by voluntary adoption, common law spread only by settlement or political dominion.
One observer noted that '. . . the spirit of English law which
settled down on our legislative centres [in India] was that of a period
when the law itself was the most technical, the least systematic and
die least founded on general, equitable and coherent principles,
that the world has ever seen'.95 The 'strength' of British law lay in
its techniques for the relentless replacement of local law by official
law, techniques by which it accomplished its own imposition half
inadvertently. And this imposition seems to be enduring in a way
that language is not. An official language does not become a household language; each generation must recapitulate the painful process
of estrangement. The official language does not necessarily gain at
the expense of the household languages; on the contrary, we find
in India an enrichment and development of indigenous languages
during British rule. However, official law of the modern type does
not promote the enrichment and development of indigenous legal
systems; it tolerates no rivals; it dissolves away that which cannot
be transformed into modern law and absorbs the remainder; it
creates a numerous class of professionals who form the connecting
links of the nation-state and a vast array of vested rights and defined
expectations which disincline those holding them to support or even
conceive drastic changes.

9* Bryce (1901: 122).
95
Baden-Powell (]886:*372).

The Aborted Restoration of 'Indigenous'
Law in India *
Traditional law — Hindu, Muslim and customary—has been almost entirely displaced from the modern Indian legal system. Today,
the classical dharmasastra component of Hindu law is almost completely obliterated. It remains the original source of various rules
of family law. But these rules are intermixed with rules from other
sources and are administered in the common-law style, isolated
from sdstric techniques of interpretation and procedure.1 In other
fields of law, dharmasastra is not employed as a source of precedent,
analogy or inspiration. As a procedural-technical system of laws,
a corpus of doctrines, techniques and institutions, dharmasastra is
no longer functioning.2 This is equally true of Muslim law.3 The
local customary component of traditional law is also a source of
official rules at a few isolated points, but it too has been abandoned
as a living source of law. 4
'Legal system' and 'law' are employed here in a narrow (but
familiar) sense to refer to that governmental complex of institutions,
roles and rules which itself provides the authoritative and official
definition of what'is 'law'. In contemporarv India, as in other complex societies, there are myriad agencies for making rules and
settling disputes which lie outside of the legal system as narrowly
* Delivered at the annual meeting ol the Association for Asian Studies, Boston,
Mass., March 30, 1969.
' On the fate of dkaTtnasastra, sec Derrett (1961a): Galanter (1968).
2
An exception must be made for a small but unknown quantity of private recourse
to exponents of dharmasastra. (I am indebted to Professor V. V. Dcshpande for allowing
ntC/to see an unpublished memorandum on the functioning of dkarmasabhas in contemporary India.) Similarly, some Muslims consult muftis for advice on matters of
Skari'a.
3
While more textual Muslim law has been preserved in the family law area, it is
equally detached from its former procedural and institutional setting. Muslim law is
not discussed in the remainder of this paper because there has been no serious thought
of reviving it. The Law Commission felt that it was unnecessary to consider Muslim
law in the contexT-of claims for a revived indigenous system; see Government of India,
M^iistry of Law (1958: 1, 26). More recently, attention has focused on recurrent proposals to abolish the existing separate Muslim taw in the personal taw fields in favour
of a Uniform Civil Code, as directed in the Constitution,
4
On the role of custom in the courts, see Jain (1963); Kane (1950); Roy (1911).
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and authoritatively defined. Many matters are regulated by traditional legal norms; tribunals of the traditional type continue to
function in many areas and among many groups, but without governmental force.5 The point here is that they have been displaced from
the official system, powerfully influenced by it and in many cases
entirely supplanted by it. 6 The official legal system comprises laws,
techniques, institutions and roles which are, with few exceptions,
modifications of British or other western models.
The first part of this paper examines briefly the failure—or
perhaps containment is more accurate — of post-independence
attempts to replace the present legal system with revived indigenous
law. The second part attempts to explain this failure and to suggest
its implications for the comparative study of legal systems.

encouraging perjury and corruption, and generally exacerbating
disputes by eroding traditional consensual methods of disputeresclution. The indictment was familiar by the mid-nineteenth
century:

The dichotomy between the official law and popular legality7
has been the theme of continuing stream of criticism from administrators, nationalists and students of Indian society, who have emphasized the unsuitability of British-style law in India. 8 As a scholarly
British District Officer plaintively concluded in 1945:' . . . we proceeded, with the best of intentions, to clamp down upon India a
vast system of law and administration which was for the most part
quite unsuited to the people. . . . In Indian conditions the whole
elaborate machinery of English Law, which Englishmen tended tn
think so perfect, simply didn't work and has been cc:r.p!et?!y per
verted.' 9 Administrators and observers have blamed the legal system
for promoting a flood of interminable and wasteful litigation, 10 for

In the nationalist movement, there were similar complaints,
issuing in proposals for the restoration of indigenous justice. There
was hostility to the courts as an agency of British control, and the
civil disobedience movements of 1920-2 and 1931 included attempts
to boycott the official courts and to organize truly Indian tribunals
which would work by conciliation, relying on moral persuasion
rather than coercive sanctions.12 The misgivings of some nationalists
about the legal system were succinctly expressed by a Gandhian
publicist in 1946, who accused the British system of working havoc
in Tndia by replacing quick, cheap and efficient panckayat justice with
expensive and slow courts which promote endless dishonesty and
degrade public morality.13 Existing law, he said, is too foreign and
too complex; this complexity promotes 'criminal mentality and
crime'. In their ^ a c e he would have panchayats dispense justice at
the village level, thereby eliminating the need for lawyers and
complex laws. 14
The Constituent Assembly (1947-9) contained no spokesmen
for a restoration of dharmasastra, nor for a revival of local customary
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- For a useful summary and analysis of the ethnographic data, see Cohn (1965).
For detailed treatment, see Srinivas (c. 1964); Nicholas and Mulchopadhyay (1962);
Ishwaran (1964); Berreman (1963). Extensive data on the functioning of Orissa
tribunals can be found in Bose (1960). For an account of tribunals in an urban setting,
see Lynch (1967).
6
For some instances of total eclipse of traditional tribunals, see Fox (1967); Gough
(1960).
7
For analysis of the dissonance between British and Indian notions of legality, see
Cohn (1959); Rudolph and Rudolph (1965).
8
There was, of course, an even broader stream of eulogy and appreciation of
British legality and of its Indian personnel. Many recent examples may be found below.
"Moon (1945: 22).
'0 Shore (1837:11, 187-215) attributes excessive litigation to the inadequacies of
the British legal system and to British ignorance of Indian customs. Henry St. George
Tucker, a Director of the East India Company, complained in 1832 that 'the natives
of these provinces, to whom the duel is little known, repair to our courts as to the
listed field, where they may give vent to all their malignant passions' (Tucker, 1853:
21). For a contrary view, see Hunter (1897: 342-3) who finds that the supposed
proneness to litigation of Indian peasants is due to the fact that rights in land are so
widely spread (compared to England) and that British courts offer a vent for "the pent
up litigation of several centuries'. It is 'only a healthy and most encouraging result
of three-quarters of a ceniury of conscientious government'. For the first time, Indians
'are learning lo enforce thef* rights'.
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. . . in lieu of this simple and rational mode of dispensing justice, we have
given the natives an obscure, complicated, pedantic system of English
law, full of 'artificial technicalities', which . . . force them to have recourse to a swarm of attorneys . . . that is . . . professional rogues . . . by
means of which we have taught an ingenious people to refine upon the
quibbles and fictions of English lawyers. . . . T h e course of justice, civil
as well as criminal, is utterly confounded in a maze of artifice and fraud,
and the natives, both high and low, are becoming more and more demoralized. . . , ! 1

11 Dickinson (1853: 46). Cf. Shore (1837: II. 236 fl); Connell (1880: chap. 3):
P. N. Bose (1917); Moon (1945: especially chap. 2). See also the passionate but
diffuse denunciation of Das (1967), which includes charges of foreignness, though
the critique seems based more heavily on natural law than dharmasastra notions.
12
Gandhi's attacks on lawyers for enslaving Indians by co-operation with the
British legal system, his plans for indigenous arbitration courts, etc. are collected in
Gandhi (1962: sections 4, 5). The 1920-2 and 1931 proposals for arbitration courts
may be found in Malaviya (1956: 227 ff., 774). Earlier proposals for boycott of courts
were made by B.G. Tilak and Sri Aurobindo in 1907. See de Bary (1958: 772, 727).
" AgarWal (1946: 97, 100, 131). (In his Foreword to this volume M. K. Gandhi
said 'There is nothing in it which has jarred me as inconsistent with what I would like
to sand" for'.)
'yAgarwal conceded that there should be higher courts of a professional type, but
does not indicate what effect their law would have on the panchayats (1946: 98-9).
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law as such. An attempt by Gandhians and 'traditionalists' to form
a polity based on village autonomy and self-sufficiency was rejected
by the Assembly, which opted for a federal and parliamentary
republic with centralized bureaucratic administration. 15 The only
concession to the Gandhians was a Directive Principle in favour
of village panchayats as units of local self-government.16 The existing
legal system was retained intact, new powers granted to the judiciary
and its independence enhanced by elaborate protections. All in all,
the Constitution amounted to an endorsement of the existing legal
system.
In the early years of independence there was much open discussion of the need for large-scale reform of the legal system. There was
some outspoken criticism that the system was entirely unsuited to
Indian conditions and should be radically altered or abandoned. 17
In 1952 a member of the AU-India Bar Committee discerned 'a large
volume of opinion in the country that this legal system is entirely
foreign to the genius and the traditions of the people of this country
who need a simpler, quicker and cheaper . . . system than the present
dilatory and costly system*.18
The most prominent and politically potent of these critics were
Gandhians and socialists within the ruling Congress party, who
supported a revival of pane hay at justice. 'Among the depredations
caused by the British, the destruction of {he village system of decision
over disputes, and the consequent imposition of British legal forms
and courts, would have a pride of place'. 19 Restoration of panchayats was proposed as one phase of the reconstruction of India's
villages, in which faction and conflict, bred by colonial oppression,
would be replaced by harmony and conciliation, witical discussion
focused almost exclusively on adjectival law — on court administra15

On the rejection of the village alternative, see Austin {1966: chap. 2); AVARD
(1962).
16
Art. 40 provides: The State shall take steps to organize village panchayats and
endow them with such powers and authority as may be necessary to enable diem to
function as units of self-government.
11
During this period the legal system was also under attack from another direction
by those who regarded the courts as obstacles to rapid reform and development and
saw lawyers as agents of delay and obfuscation in the service of narrow private interests. Such sentiments were present in the highest places. E.g. in the debate over
the First Amendment, Prime Minister Nehru complained: 'Somehow . . . this magnificent Constitution that we have framed was later kidnapped and purloined by the
lawyers'. Parliamentary Debates XII-XIII {Part II) Col. 8832 (May 16, 1951).
Proposals that judicial processes be replaced by administrative tribunals from which
lawyers were to be excluded were common and frequently acted upon. See Law Commission 1958: 671 ff. This 'left' criticism tended to share with the Gandhian its unflattering estimate of lawyers.
I* C. C. Shah at the All-India Bar Committee (1952: 45).
"Malaviya {1956: 773).**
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tion (delay, expense, corruption), complexity of procedure, unsuitability of rules of evidence, the adversarial rather than conciliatory character of the proceedings, and (occasionally) the nature
of penalties. Although different personnel and procedures might be
expected to entail different bases of decision, there was virtually
no discussion of'substantive law'.
This movement had little support among legal professionals.20
Lawyers and judges agreed that the system displayed serious defects— perjury, delay, proliferation of appeals, expense. But they
did not attribute its shortcomings to its foreignness.21 Except for a
measure of decentralization for petty cases, they rejected the notion
that the remedy lay in a return to indigenous forms. Almost without
exception, the profession viewed the Anglo-Indian law as a most
beneficent result of the British connection: '. . . . the British period
gave us a rule of Law beneficial to our interests. If at all we are
beholden to anything British, it is their system of Justice and Jurisprudence, that have taken an abiding and glorious place in the life
of our country'. 22 While many lawyers called for re-examination
and even radical reformation of the legal system, almost none could
perceive any advantage in reversion to pre-British models. 'The
reform of our Legal Profession and our Legal system does not lie in
that way of 'Village Panchayat Revival'. It is a suicidal policy that
will lead only to factions and anarchy'. 23
Proposals for an indigenous system were among the many matters
taken up by the Law Commission in its full-dress survey of the
administration of justice in 1958. The Commission found that even
a brief depiction^of the ancient system
20
The most prominent exception was the eminent advocate (later Home Minister
and Governor) Dr K. N. Katju. See Katju (1948); Mataviya (1956: 781). Dr Kalju
was also a member of the Congress Village Panchayat Committee which proposed
a cautious programme of giving panckayats small-cause powers and emphasized their
conciliatory aspects of settling disputes by persuasion and advice. All-India Congress
Committee (1954:40).
21
Some, indeed, saw fault in the departures from the foreign model. Thus an experienced Punjab judge observed:
i have no doubt that the judicial machinery imported from England and set up
here with slight modification can work efficiently if some of the dirt and grit can be
eliminated. . . . Indeed the few departures from the British way and the local
modifications are, to a great extent,responsible for the lack of public confidence
in the Courts
The defects In our judicial system are not the defects of a foreign
institution planted in conditions wholly unsuited to its healthy growth, but arise
from changes and modifications introduced for an ulterior purpose (Khosla,
S949: 70-1,87).
22 Ramachand"ran (1950: 53}. (It should b e noted that this essay was awarded the
Q*id M e d a l at the Sixth Session of the M a d r a s State Lawyers Conference in Coimbftore, M a y 1950.) Cf. Govinda M e n o n (1951: 9 1 ) ; J a g a n n a d h D a s (1955).
3 Ramachandran (1950:53); Rajamannar (1949); Shah at the All-India Bar Committee (1952: 45); Misra (1954); Ayya (1958: 330-1).
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shows how unsound is the oft-repeated assertion that the present system
is alien to our genius. It is true that in a literal sense the present system
may be regarded as alien. It is undoubtedly a version of the English system
modified in some ways to suit our conditions. . . . But it is easy to see that
in its essentials even the ancient Hindu system comprised those features
which every reasonably minded person would acknowledge as essential
features of any system of judicial administration, whether British or
other. . . . We can even hazard the view that had the ancient system been
allowed to develop normally, it would have assumed a form not very
much different from the one that we follow today. 24

The commission notes that the attraction of the indigenous system
lay not in the intricacies of classical textual law but in the simplicity
and dispatch of popular tribunals that applied customary law. But
it finds it unthinkable that such courts could be expected to cope
with the complexities of the law in a modern welfare state:
No one can assert that in the conditions which govern us today the replacement of professional courts by courts of the kind that existed in the
remote past can be thought of. . . . We cannot see how the noble aims
enshrined in the Preamble to our Constitution can ever be realized unless
we have a hierarchy of courts, a competent judiciary and well-defined
rules of procedure. 2 '

While rejecting any fundamental change in system, the Commission indicates that to a limited extent it might be possible to
utilize some of the simple features of judicial administraation that
obtained in the past in the form of judicial panchayats. Reviving or
establishing popular village tribunals had been Recommended by
many bodies throughout the British period and such tribunals had
been established in some places. After surveying their accomplishments the Law Commission recommended the establishment of
Panchayats with simplified procedure and exclusive jurisdiction over
petty matters. 26
In the late 1950s the Government adopted the policy of community
development, whereby elective village panchayats were established as
instruments of village self-government in the hope that they would
increase initiative and participation in economic development.
The eager promotion of these administrative panchayats secured the
acceptance of judicial panchayats in almost all states.27 Either the
administrative panchayats themselves or allied bodies, elected directly
2** Government of India, Ministry of Law (1958: I, 29-30).
25 Id., 30-1.
" Id., chap. 43.
27
The basic policy study is Ministry of Law (Government of India, 1962). For a
concise survey of developments, see Ministry of Food, etc. (Government of India,
1966).
^
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or indirectly, were given judicial responsibilities in specific categories
of petty cases. Almost uniformly lawyers were barred from appearing
before these tribunals.
The establishment of judicial panchayats was officially urged in
the hope of resolving the alienation of the villager from the legal
system:'. . . by reviving panchayats and moulding them on the right
lines we will be taking a much needed step in the direction of making
law and administration of justice reflect the spirit of the people and
become rooted once again in the people'. 28 Although the establishment of these judicial panchayats derived sentimental and symbolic
support from the appeal to the virtues of the indigenous system, it
should be clear that these new tribunals are quite a different sort
of body than traditional panchayats. The new judicial panchayats
are selected by popular election from clear territorial constituencies,29 they are fixed in membership, they decide by majority vote
rather than a rule of unanimity; they are required to conform to
and apply statutory law; they are supported by the government
in the compulsory execution of their decrees; these decrees may be
tested in the regular courts. 30
As might be expected, judicial panchayats enjoy little favour with
bar and bench. They are largely ignored and disdained by lawyers
and have been strongly criticized by judges.31 In reviewing their '
work on appeal, courts have tolerated some departure from ordinary
judicial procedures,32 but they have also restricted the powers and
discretion of panchayatsP In particular, the exclusion of lawyers in
cases where a party has been arrested for a crime has been held
unconstitutional £y the Supreme Court. 34
The reception of judicial panchayats by villagers awaits systematic
28

Ministry of Law (Government of India, 1962: 13).
" The very selection of the village panchayal as the unit to have governmental support
implies a great change from the traditional system in many places, where thtre were
functioning caste tribunals in addition to, or instead of, village ones. The emphasis
on the village panchayat represents an attempt to recreate an idealized version of the
traditional society — an ideal not only based upon a picture of the older society that
emphasizes harmony and unity, but also infused with the designers' animus toward
communal units.
30
On the contrast of the new statutory panckayats with traditional village panchayats,
see Ret2latf(!962: 23 ff.); Luschinsky (1963b: 73).
31
E.g., Matwa Maghani v. Sangkram Sampat, A . I . R . 1960 Punj. 3 5 ; Venkatachala
Nakken v. Panchayat Board, 1952 M . W . N . 9 1 2 .
32
E.g. Kkachu Jagganatk v. State of Madhya Pradesh, A . I . R . 1964 M . P 2 3 9 ; Skrikishan
Kaskavam a. Dailu Shwaam, A.I.R. 1953 N a g . 14.
33
E.g., Ram Prakash v. Nyaya Panchayat. A . I . R . 1967 H . P . 4 (Panchayal cannot try
party for insult to n e n c h ) ; Lohare v. Civil Judge, A . I . R . 1964 R a j . 196 {Panchayat must
arftere to rules regarding size of b e n c h ) ; In re S. Rengaswamy, A.I.R. 1964 M a d . 435
(M*f-help by panchas to affect decree n o ! permissible).
34
State of Madhya Pradesh v. Shobharam, A . I . R . 1966 S.C. 1910.
2
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study. Little is known, e.g. about the kinds of cases panchayats are
hearing,3^ the classes that are using them, the law being applied,
the impact of revisions by regular courts, 36 the development of local
expertise.57 It is often claimed that panchayats have reduced litigation
in the countryside and it is clear that they have to some extent relocated it and probably made it less expensive.38 But it is not clear
that there has been any strong movement away from the courts in
favour of
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panchayats^

Like the traditional panchayats, the statutory ones seem to face
severe problems of establishing their independence of personal ties
with the parties, 4 ° of enforcing their decrees,41 and acting as expcditiously as it was hoped they would. 42 A recent survey found it
'remarkable diat rural respondents favoured a greater degree of
" S o m e usenil works on the early y e a n include Samant (1957); Purwar (1960);
Government of Rajasthan (1964).
36
T h e sheer quantity of intervention by Hit higher courts a not entirely clear.
Purwar (1960:228,236) reports that over a six-year period in U.P. there was recourse
to higher courts in 6.7 per cent of the cases decided by panchayats. But since many cases
were compromised, transferred, or disposed of ex part*, it appears from his figures that
11 per cent of cases in which judgment was rendered were taken to higher courts. This
may be higher, but it is certainly not lower than the general prevalence of appeals
in the court system. See Government of India, Central Statistical Organization
(1968:526).
37
E.g. it was reported that in Travancore-Cochin 'a class of professional agents
attached to Village Courts has emerged
' All-India Congress Committee (1954:
xxxiii). T h e Study T e a m on Nyaya Panchayats later identified this class as composed
of lawyers'clerks (Government of India, Ministry of Law, 1962: l f c ) .
31
Such claims must be assessed in the context of a long-run decline in civil litigation
in India. A preliminary examination of official statistics suggests that civil litigation
in India has been declining since the 1930s. In 1961 the Indian courts decided 47
original civil cases per 10,000 population; in 1931 the courts of undivided India had
decided 147 original civil cases per 10,000 population. Although criminal cases seem
to have more than kept pace with population growth, the total per capita litigation
in India was apparently lower in 1961 than at any time in this century.
39
E.g. in a survey of government officers in the field conducted by the Rajasthan
Study Team, almost two-thirds did not believe nyaya panckayats had led to a reduction
litigation (Government of Rajasthan, 1964; 336)
4
° Robins (1962: 245}. Malaviya (1956: 432). But cf Ministry of Law (Government
of India, 1962:37).
• Purwar (1960: 225); Ministry of Law (Government of India, 1962: 105).
« Purwar (1960: 220); Government of Rajasthan (1964: 107). Cf. the urging of
the Congress Village Panchayat Committee that cases be decided 'at one sitting' (AllIndia Congress Committee 1954: 38). It should be noted that the expeditiousness (and
cheapness) of indigenous justice are at least partly legendary. For example, under,
the Mahrattas, cases concerning land tenure might take from two to twelve years and
perhaps half of the cases were never decided. See 'Lunsden's report on the Judicial
Administration of the Peshwas' (1819), reprinted in Gune (1953: 373 ff.}. As to
expense, see G u n e (1953: 86, 131).
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supervision and control by the Government. . . over their functioning'. 43
There is little reason to think of panchayats as a reassertion of loca.1
legal norms or institutions. It has been pointed out that administrative panchayats have tended to act as downward channels for the
dissemination of official policies rather than as forums for the assertion
of local interests as locally conceived. It is submitted that this is
the case with judicial panckayats too. Rather than inspiring a resurgence of indigenous local law, they may serve as agencies for disseminating official norms and procedures and further displacing
traditional local law by official law within the village. 44
Judicial panchayats invite comparison with Paul Brass's findings
about Indian medicine, which he sees undergoing a dual modernization, in which the growth of'modern medicine' in the western style
is accompanied by a 'revival' of the indigenous schools of medicine.
He finds that this revival is really another stream of modernization
which he calls 'traditionalization', i.e. a movement that uses traditional symbols and pursues traditional values, but engages in
technological and organizational 'modernization'. 45 Village Panchayats fit Brass's model of 'traditionalization': the traditional panchayat symbolism and values of harmonious reconciliation and local
control and participation are combined with many organizational
and technical features borrowed from the modern legal wetpro—
statutory rules, specified jurisdiction, fixed personnel, salaries,
elections, written records, etc. The movement to panchayats then is
not a restoration of traditional law, but its containment and absorption; not an abandonment of the modern legal system, but its extension in the guise of tradition.
Why was the movement for indigenous justice so readily contained? Why did the proponents of indigenous law settle for what
is hardly more than the marginal popularization of existing law?
43

G. S. Sharma (1967: 19). On the need for such external controls, see Nicholas
and Mukhopadhyay (1962: 17, 24).
. . . despite ihe form of justice in these proceedings [in a traditional village
paruhayal] the odds appear to be strongly against the defendant. Everyone, including
the 'judge* is trying for a conviction. . . . [T]he interest of the villagers is generally
in raising money for the village fund, for trials 'represent an important source of
income for the village collectivity'.
44
Indeed, one may hazard the speculation that eventually the deficiencies of the
panehayals will be remedied by training them in the law. Cf. Malaviya (1956: 432).
The Study Team^roposed paid and trained secretaries 'familiar widi the law to be
administered by the Nyaya Panchayats. . . .' Ministry of Law (Government of India,
: 109-10). Cf. their proposals for training ponchos (Id.: 65 ff).
"Brass (1969).
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Let us look at the actors, goals and issues in the 'dispute1.
First, the present legal system was supported by a numerous and
influential class of lawyers (not to mention the many ancillary
personnel who live off the legal system) who were fully committed
to the system, had a heavy personal stake in its continuance, and
were genuinely convinced of its general virtue 46 and that revivalism
was a threat to them as well as a mistake for the country. 47 On the
other hand, there was no organized body of carriers of the proposed
alternative, no educational institutions to produce them and no
existing fe-oup whose occupational prospects might be advanced.
(In all of these, traditional law stands in contrast to ayurvedic medicine.) 48 The proponents of indigenous law tended to lack qualification as experts while the lawyers were generally recognized as
competent authorities on legal reform.
Second, the proponents of an indigenous system presented no
vivid alternative. Contrast, for example, movements for replacing
one language with another, where there is an alternative that is
palpable to all and clearly promises advantage, symbolic if not
tangible, to many. Here, the proponents themselves were not moved
by a lively sense of what the alternative might be. In part this reflected
the absence of any plausible candidate — this was a restorationist
movement without a believable pretender!
Dharmasdstra, of course, was one alternative, an elaborate and
sophisticated body of legal learning. But any proposal in this direction
would run foul of some of independent India's most central commitments. It would violate her commitment to a secular state, insuring equal participation to religious minorities. Furthermore,
dharmasastra's emphasis on graded inequality would run counter
to the principle of equality and would encounter widespread opposition to the privileged position of the higher castes. Indeed, the one
area where dharmaidstra retained some legal force, Hindu family
law, was in the early 1950s being subjected to thoroughgoing reform
46
An eminent advocate (now Vice-President) who had been a member of the 1958
L a w Commission recalled five years later that '. . . after a comparative study of the
various systems prevailing in other countries [w]e reached the conclusion that the
British system which we h a d adopted was the best- This system secured greater and
more enduring justice than a n y o t h e r system'. He went on to warn that 'Ideas from
the foreign countries may be borrowed a n d adopted in our system. But it will be
dangerous to introduce innovations which will result in radical changes. T h e y may
not fit in with o u r system which had been a part of o u r national life for a long time'
(G. S. P a t h a k in Sen et al., 1 9 6 4 : 8 0 - 1 ) .
47
O n the size, eminence and influence of die legal profession, see Galanter (1968-9)
and the various contributions to Law & Society Review (1968-9).
48
In spite of the parallels on the consumer side (cf. footnote 59), the professional
organization o f ' t r a d i t i o n a l ' law remains strikingly in contrast with that of traditional
medicine, widi its parallel a n d imitative professionalization. O n the contrast see
Galanter (1973).
<
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which largely abandoned the sastra in favour of a Hindu law built
on modern notions. 49 Thus, it is hardly surprising that none of the
leading documents supporting nyayapanchqyats even mentions dharmaiastra. While few would condemn it (as had an earlier generation
of reformers)5^ claims on its behalf were limited to the symbolic
and intellectual levels.51 It was not an available alternative for
practical application.
Nor was the local customary component ol traditional law a likely
candidate. Customary law with its innovative, quasi-legislative
element restored would be a formidable counterweight to national
unity, mutual intelligibility, free movement and interchange. It
had no evident capacity to contend with nationwide problems and
projects. Although there were vestiges of such traditional law extant,
there was no pronounced widespread admiration for its contemporary representatives. Indeed they were in at least as bad a popular
repute as the courts.52
Yet another alternative, a creative synthesis of Indian and Western, blending the best of both into a new system adapted to India's
needs and aspirations, was easy to call for, but hard not only to
produce, but to portray. 53 Such a call was not without appeal to
•*5 On these reforms, see DeiTett (1958); on the crucial role of lawyers in producing
them, see Levy (1968-9).
50
The prominepi fvrcniiont a-e *n neo-Buddhist, Scheduled Caslc aim nonBrahmin' (DMK) circles where Manu and dharmasdslra are negative symbols See
e.g. Borale (1968). For a famous example of an earlier view that dkarmasastra was
suited only to a stagnant and slave society, see Sankaran Nair (1911: 216).
51
Thus a High Court judge calls for a renaissance of dkarmasastra study to check
the excessive rights-consciousness of India's educated classes and because its emphasis
on duty is more consonant with socialism and India's urgent needs (Dhavan 1966:
102-3, 136-7). More common is the assimilation of dkarmasastra to the modern system
by stressing its adaptiveness, change over time and the extent to which it anticipated
features of the modern system.
52 For example, Berreman (1963: 271-2, 281-2) reports that villagers have little
faith in the objectivity of panehayats and avoid using them, especially in property disputes, on grounds that they would decide wholly in terms of self-interest. Contemporary panehayats seem to experience the same difficulties with tutored witnesses as
do the official courts. Srinivas [c. 1964: 42, 95); Lynch (1967: 154). And most notably
these tribunals may be oppressive to the poor and powerless and unable to enforce
decisions opposed to the interests of powerful personages or factions. Srinivas [c. 1964:
66j; Nicholas and Mukhopadhyay {I962j; Hitchcock (1960: 262).
5J
Inaugurating a seminar on jurisprudence, the Governor of Rajasthan projected
such a synthesis into the future:
. . . the Indian law of today . . . is not a spontaneous growth at all, but an exotic
growth, planted on Indian soil forcibly, by foreign rulers, not because this suited
us but because 4_suited them. . . . There arc symptoms of a revolt against such
foreign impositions. The spirit of the country seeks to go back td the fbuntainhead
'.tn life. . . . Fifty years hence . . . India may have switched on to an entirely new
sfstem of laws, based on legal principles which have intimate contacts with the
spiritual and cultural life-currents of the country. . . . We should not for a moment
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lawyers, but they were disinclined to abandon the existing system
pending its arrival. 54
Third, the revivalist cause was not attached to any concrete
grievance that could mobilize popular support. Court delay and
expense were not adequate issues for this purpose. It was hard to
attach organized personal or political ambition to them. Apparently
the symbolic gratifications to be had from restoration of indigenous
law were not sufficiently appealing to any significant sections of
the population. On the other hand, the interests that were threatened
were concrete and tangible and defended by organized and articulate groups.
We may ask then why actors, goals and issues were in such short
supply, compared, for example, to linguistic changeover movements
or even the ayurvedic movement described by Brass. Ironically it
appears that the answer is that the legal system was so thoroughly
domesticated. That is, indigentzation on the ideological /programmatic level failed because the law had become 'indigenous' on the
operational /adaptive level.
The law and the society had adapted to each other in several ways.
The law itself underwent considerable adaptation. British institutions and rules were combined with structural features (e.g. a
system of separate personal laws) and rules (e.g. dharmaiastra, local
custom) which accorded with indigenous understanding. The borrowed elements underwent more than a century and a half of
pruning in which British localisms and anomalies were discarded
and rules elaborated to deal with new kinds of persdns, property
and transactions. 55 By omission, substitution, simplification, elaboration, the law was modified to make it 'suitable to Indian conditions'. 56

The numerous body of legal professionals were, almost without
exception, so thoroughly committed to the existing system that it
was difficult for them to visualize a very different kind of legal
system.57 Its shortcomings were seen as remediable defects and
blemishes, not as basic flaws which required fundamental change.
To lawyers the system seemed fully Indian. This sense of being at
home is expressed by an eminent Attorney General:

48

ignore Dharmasastra. Let us rather seek to derive sustenance from it. I am noi
asking you to boycott the light that comes from the West: I want you to blend it
with what has come down to us from our own past (Sampuranand, 1963: 4).
5
* 'It would be folly to throw away what we have acquired and start a search for
something which may prove elusive and which may result in atavistic retrogression. . . .
We must retain the present system as long as we are unable to replace i t . . . with a
superior one . . . that is at the same time more acceptable to . . . our sense of justice , . .
our common man' (Misra, 1954: 49). Cf. Ramachandran (1950: 53).
5s
Special adaptations of common law to suit Indian conditions include, e.g. in
the criminal law the elaborate protection of religious places and feelings, the different
treatment of bigamy, adultery, false evidence and defamation; in contract law, treatment of duress and agreements in restraint of trade. See Lipstein (1957: 74-5);
Acharyya (1914: Lecture III); Setalvad (I960: chaps. 2-3). Examples of distinctive
'Indian common law1 may be found in Setalvad (1960: 59-60); Acharyya (1914:
38, 136).
56
Derrett's (1969) provocative assessment of the carryover of traditional elements
in contemporary Indian la>w includes a series of interesting examples of ways in which
modern legislation (on, e.g. safety, welfare and employment) gives expression to
traditional normative concerns.
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For over a hundred years distinguished jurists and judges in India have,
basing themselves upon the theories of English common law and statutes,
evolved doctrines of their own suited to the peculiar need and environment of India. So has been built upon the basis of the principles of English
law the fabric of modern Indian law which notwithstanding its foreign
roots and origin is unmistakably Indian in its outlook and operation. 58

The lawyers not only disseminated the official norms, but served
as links or middlemen, putting the law in the service of a wide variety
of groups in the society and providing new organizational forms
for forwarding a variety of interests. The lawyers were the carriers
of what we might call an all-India legal culture which provided
personnel, techniques and standards for carrying on public business
in a way that was nationally intelligible. Thus the legal system and
the lawyer supplied much of the idiom of public life. To the lawyers
and the nationally oriented educated class of whom they formed a
significant part, the legal system was the embodiment and instrument of the working principles of the new India—equality, freedom,
secularism, national uniformity, modernity.
In a very different way, villagers are also at home in this legal
system. At least, they are neither as radically isolated from the system
nor as passive as they appear to some critics of the present system.
Villagers are, as Srinivas has observed 'bi-legal*; they utilize both
'indigenous' and official law in accordance with their own calculations of propriety and advantage. 59 Summing up the ethnographic
evidence, Cohn finds that:
• 5 7 Rowe (1968—9) - In the course of several dozen interviews I conducted with
Indian lawyers in 1965-6 and in 1968, I could uncover no sentiment for fundamental
changes. The defects perceived in the present system were expense, delay and corruption. These were seen as the result of human failing, not as a result of the nature
of the legal system. Defects were never attributed to the foreignness of the system, even
by those lawyers who were devout Hindus or were connected to Hindu communal
political organizations.
-58 Setalvad (1960: 225).
59 Srinivas (fe»I964); Ishwaran (1964). Cf. Berreman (1963: 271) on villagers
MI king and choosing among tribunals. Similar 'forum shopping' among alternative
•weatment systems and popular syncretism in combining them has been observed in
Indian consumption of medical services (Leslie, 1970). A recent study in Ghaziabad
by T. N. Madan (1969) found that over 80 per cent of his respondents preferred
allopathic medicine, but over two-thirds combined treatments from various schools.
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Even though there are inadequacies of procedure and scope for chicanery
and cheating, the lack of fit with indigenous jura] postulates notwithstanding, the present court system is not an alien or imposed institution
but pan of the life of the village. Looked at from the perspective of the
lawyer's law and that of the judges and the higher civil servants, the
ability of some peasants to use the court for their own ends would appear
a perversion of the system. However, looked at from the ground up it
would appear that many in the rural areas have learned to use the courts
for their own ends often with astuteness and effectiveness.6**

The displacement of indigenous law from the official legal system
does not mean the demise of traditional norms or concerns. The
official system provides new opportunities for pursuing these, at the
same time that it helps to transform them.61 There is no automatic
correspondence between the forum, the motive for using it and the
effect of such use; both official courts and indigenous tribunals may
be used for a variety of purposes.62 Official law can be used not only
to evade traditional restrictions, but to enforce them.63 Resort to
ofHcial courts can be had in order to disrupt a traditional panchayat,64
or to stimulate it into action. Official law can be used to vindicate
traditional interests; 65 caste tribunals may be used to promote
change.66
Not only are villagers capable of using the official courts for their
own ends, but they have assimilated many elements of official law
into the workings of indigenous tribunals. N i c h o l s a » J Miifchopadhyay, in their study of two Bengal villages, report that 'almost
all persons have had some experience i n . . . the government court,
and the form of village legal proceedings is modelled after this
experience. Stress is laid upon evidence such as eye-witness accounts,
written documents, markings of injury, correct description of a stolen

article'. 67 Srinivas's studies indicate that even in villages where there

*0&>hn {1965: 108-9).
61
On the role of law (and lawyers) in providing new modes of caste organization
and activity, see McCormack (1966). More generally, Dmetf (1968) argues that in
spite of superficial discontinuities, modem legal concepts and institutions provide a
vehicle for the authentic continuation of Hindu tradition.
,
62
T h e use of the courts for settlement of local disputes Kerns in most villages almost
a minor use of the courts. I n S e n a p u r , courts were, a n d a r e , used as a n arena in the
competition for social status, political a n d economic d o m i n a n c e in (he village. Cases
are brought to harass one's opponents, as a punishment, as a form of land speculation
and profit making, to satisfy insulted pride and to maintain local political dominance
over one's followers. The litigants do not expect a settlement which will end the dispute
to eventuate from recourse of the State courts' iCohn, 1965: 105).
" E . g . Sriniva* U. 1964:90).
« 4 E.R. Lynch fi967: 153*.
" D e r m t (1964b ; ; Ishwaran (1964: 243;; Luschinsky (1963a).
*ft Cohn (1965: W *), 101).
• 7 Nicholas and Mukhopj-dhyay (1962: 21).

is little recourse to government courts, the form of the dispute within
a panchayat seems affected by official models in drafting of documents, keeping of records, terminology and procedure. 68
Traditional law, either absorbed into the official system or displaced from it, has been transformed along the lines of the official
model. As I have argued elsewhere, the attrition of traditional law
resulted not from the normative superiority of British law, but from
its technical, organizational and ideological characteristics, which
accomplished the replacement and transformation of traditional
law half inadvertently. 69
Though spoken in accents grating to some, the present system
is India's legal vernacular. Like many Indian languages it is characterized by functional diglossia. Overlapping formal and colloquial
varieties form a multiplex medium through which interests are
pursued and issues are perceived by various groups and strata. Its
replacement would require not only a concrete alternative and
specialists to implement the change, but powerful political support.
Not only are alternatives and specialists in short supply, but the
political support that could accomplish such a change is unlikely
to assemble around this issue. Therefore, a qualitative change on
the scale of the shift from pre-British to British legal institutions {or
of a linguistic changeover) is highly unlikely.
The legal system then is 'indigenous' in quite different ways for
the lawyer, rt»e nationally-minded educated classes, and the villager.
It is most palpably foreign to those sophisticated urbanites who
attempt to view it through the eyes of the villager. (And, perhaps
to the sophisticated foreigner who attempts to see it through Indian
eyes.)
In the sense of unease and dismay that Indian law provokes in
otherwise disparate observers70 we may discern several components:
its lack of an indigenous or autochthonous quality; its lack of congruence with under lying social norms; its internal disparities (i.e.
the law in operation is remote from the law on the books). Modern
India is measured against societies in which law is supposedly an
accurate and coherent expression of social values—Britain for
6«Srinivas (c. 1964: 46); Ishwaran (1964); Lynch (1967: 153-4).
Galanter (1966a, chap.2 above). The introduction of new opportunities into
India's com part men ted society generated numerous disputes that were not resolvable
by the earlier decentralized dispute-settling mechanism, which relied on local power
for enforcement and enjoyed only intermittent and remote external support. British
law and courts fostered and filled a demand for near-at-hand authority that could
draw upon power^xternal to the immediate setting of the dispute.
70
See footnotes 11-13. For a recent estimate of the Indian situation see von Mehren
(U$3a, 1963b). Cf. Derrett (1969: LI). Fora broad comparative assessment, see Pye
(1966: chap, 6).
65
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British administrators, 71 traditional India for the Gandhians, the
'West' for comparative scholars. The Indian situation is perceived
as deficient or even pathological; prognoses range from stress and
demoralization to rigidity and obstruction of development.
The Indian experience provides an occasion for questioning the
familiar notions that underlie these judgments, notions of what is
'normal' in legal systems; that law is historically.rooted in a society,
that it is congruent with its social and cultural setting, and that it
has an integrated purposive character. These notions express expectations of continuity and correspondence, of present with past, of
law with social values, of practice with precept; expectations which
are in part projections of the working myths of modern legal systems.72
The Indian experience suggests a set of counter-propositions. It
suggests that neither an abrupt historical break nor the lack of historical roots prevents a borrowed system from becoming so securely
established that its replacement by a revived indigenous system is
very unlikely. It suggests that a legal system of the modern type may
be sufficiently independent of other social and cultural systems that
it may flourish for long periods while maintaining a high degree
of dissonance with central cultural values. It suggests that a legal
system may be disparate internally, embodying inconsistent norms
and practices in different levels and agencies.
These counter-propositions point to the need for some refinement
of familiar notions of what legal systems are normally like. Specifically they point to the desirability of disaggregation: we need to
find ways of asking how various parts of the legal system are related
to different sectors of the society.73
If a legal system need not be historically emergent from its society,
what are the mechanisms by which it becomes 'rooted' ? How does
it secure acceptance and support from crucial sections of the popula71
Cf. Bernard Cohn's observation that British administrators in India had often
left England after their schooldays and preserved a rather idealized picture of English
life against which they measured the Indian reality.
72
T h e y m a y also derive support from theories generated by t h e study of small a n d
relatively homogeneous societies. Hoebel (1965: note 54) suggests t h a t the theory
which holds that l a w is t h e expression of j u r a l postulates, which a r e in t u r n expressions of fundamental cultural postulates, 'is limited to autochthonously developed
legal systems. I t obviously cannot apply to a tyranically o r conquest-imposed system
that has no roots in the local culture'. This seems to point to the rather startling
conclusion that law in such places as India has a fundamentally different character
than in primitive societies or in the West.
73
$ee, e.g. Morrison's (19721 description of the articulation of professional activity
with kinship and Khare's (1972) description of the selective insulation and 'restricted
mutual validation of lawyer's law and traditional institutions.
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tion? If a legal system can persist without pervasive support from
other social institutions (or global agreement with cultural norms),
what are the specific links that connect it with other institutions
and norms and what are the mechanisms that maintain its segregation from them? If a legal system is not itself a normative monolith, what are the mechanisms that permit a variety of norms and
standards to flourish? How are widely disparate practices accommodated? It is submitted that the discontinuities observed in the
Indian case should not be dismissed as exceptional or pathological,
but should be taken as the basis for hypotheses for probing some
of the general characteristics of legal systems that are often obscured
in our view of societies closer to home.

53

Panchayat Justice: An Indian Experiment in Legal Access

Panchayat Justice: An Indian
Experiment in Legal Access*
(with Upendra Baxi)

Introduction
India's massive attempt to provide judicial access to hundreds of
millions of villagers through the promotion of Nyaya Panchayats 1
(village courts) is theoretically provocative as well as practically
important. Yet it remains virtually unexamined in India as well as
unknown abroad.
Traditional Panchayats

Panckayats, which have existed in India for thousands of years, are
a characteristic and distinctive institution of Indian civilization.
Literally rhp term means the 'coming together of five p e w n « \ ^ence,
a council, meeting or court consisting of five or more members of a
village or caste assembled to judge disputes or determine group
policy. Although Indian civilization contained refined and respected
bodies of legal learning—the Dharmasastra (Hindu law) and later
Muslim law as well—and although there were royal courts in
administrative centres, these did not produce a unified national
legal system of the kind that developed in the West. The textual
law influenced but did not displace the local law. The government's
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law did not ptnetrate deeply into the countryside. Throughout most
of Indian history there was no direct or systematic State control of
the administration of iaw in the villages where most Indians lived.2
In pre-British India there were innumerable, overlapping local
jurisdictions, and many groups enjoyed some degree of autonomy
in administering law to themselves. Disputes in villages and even
in cities would not be settled by royal courts, but by tribunals of the
locality, of the caste within which the dispute arose, or of guilds and
associations of traders or artisans. Or, disputes might be taken for
settlement to the panchayat of the locally dominant caste or to landowners, government officials or religious dignitaries.
Some panchayals purported to administer a fixed body of law or
custom; some might extemporize. In some places and some kinds
of disputes, the process was formal and court-like. Some panchayats
were standing bodies with regular procedures, but many of these
tribunals were not formal bodies but more in the nature of extended
discussions among interested persons in which informal pressure
could be generated to support a solution arrived at by negotiation
or arbitration.^ These tribunals would decide disputes in accordance
with the custom or usage of the locality, caste, trade or family.
Custom was not necessarily ancient or unchangeable; it could be
minted for the occasion. The power of groups to change customs
and to create new obligatory usages was generally recognized.
Rulers traditionally enjoyed and occasionally exertiscu a general
power of supervision over all these lesser tribunals. In theory, only
the royal courts could execute severe punishments. These lesser
tribunals could pronounce decrees and invoke royal power to enforce
them. But while some adjudications might be enforced by governmental power, most depended on boycott and excommunication
as the ultimate sanctions. Community enforcement of these sanctions
therefore, had to reflect a high degree of consensus.4
The Constitutional Setting

* Reprinted from Mauro Cappelletti and Bryant Garth, cds., Access to Justice, Vol. Ill
Emerging Issues and Perspectives (Milan: Giuffre; Alphen aan den Rijin: Sijthoff and
Noordhoff, 1978). This paper derives in part from an earlier contribution of Professor
Baxi, published in 18 Journal of the Indian Law Institute 375-430 (1976). The authors
would like to express appreciation to Catherine Meschievitz of the University of
Wisconsin for her capable assistance in the preparation of this paper.
1
A note on terminology: Panchayati Raj (regime of panchayats), abbreviated in this
paper as PR, refers to the Indian government's policy of promoting elective village
panchayats as units of local self-government. The judicial branch of these are nyaya
{Sanskrit for justice) or (in some states) adalati (Persian for court) panchayats.. We use
the term Nyaya Panchayats throughout to refer to such judicial tribunals established
by government policy and abbreviate it as NP.
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India is a highly stratified and heterogeneous society. It is a rural
society and an overwhelmingly poor one. In 1971, 438 million out
of a population of 547 million lived in about 570,000 villages.
Agriculture accounts for over 50 per cent of the national product.
2
On the pre-mpdern Indian legal system see Derrett (1968); Sen-Gupta (1953);
Ahmad (1941); Gune (1953); Kane (1930-62). On the transition to the present
system see Galanter (chap. 2; Derrett (1968); Rudolph and Rudolph (1965).
3
Thus Cohn {1965: 90) prefers to regard the panchayat as a 'process' rather than a
body.
{& Further discussion of traditional dispute handling in panchayats in rural India is
iifCohn (1965); id. (196i); Rudoph and Rudolph (1965); Hitchcock (I960;: Srinivas
(1962: 112-19); Nicholas and Mukhopadhyaya (1962).
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Most people in rural areas live in dire poverty.5 The efforts to provide access to justice that we shall discuss must be seen in the context of the need for development to eliminate or at least reduce this
poverty, as well as for integration of a diverse population. Such
efforts at development have taken place under a constitution which
establishes the Western type of competitive liberal democracy
through adult suffrage, guaranteed fundamental rights and judicial
review.6 Political democracy, as many observers have noted, provides a setting (and indeed a vehicle) for economic development
that did not exist when Western societies embarked on industrialization and which differs from that obtaining in most nations that
have gained independence since 1947.
The Indian Constitution, drafted during the turbulent period
1947-9, explicitly gives the Indian State a vast mandate for economic
and social planning. It is the overarching obligation of the state to
pursue the 'welfare of the people' through 'the promotion of a social
order' in which 'justice, economic, political, and social, shali inform
all aspects of social life' {Article 38). The guarantees of Fundamental
Rights (Part III) and the enunciation of the Directive Principles
of State Policy (Part IV) as 'fundamental to the governance of the
country', imposing a duty on the state to apply them in the 'making
of laws', together represent the values and aspirations of the constitutionally desired social order. 7 Contrary to Gandhian pleas for
a decentralized, village-based, democratic format, it is the State
which is entrusted with the massive task of social and economic
planning and development.8

In a sense, India's planning ideology and practice has been one
long story of seeking access to the village people, and their participation in the formulation and attainment of development goals.
But all this had to be, achieved in conditions different from Western
or socialist societies. By and large, India had to create an institutional infrastructure in her quest for public participation.9 The
Indian quest for public participation (or the State's access to its
people for the tasks of development) has led to remarkable experimentation in the form of co-operative movements in village areas,
programmes of community development, and attempts at 'democratic decentralization* through the system of Panchayati Raj (PR).
All this has no doubt led to a growing politicization of village life,
a transformation of caste functions, a proliferation of bureaucracy,
and an emergence of new bases of power and influence in competition with the existing structures of domination. Although informed opinion remains sharply divided on the scope, rate and
adequacy of change and the suitability of the forms of polity within
which the transformation is taking place, contemporary India has
certainly been transformed by these attempts. Our account of
panckayats as a means of access to justice can only be understood in
the context of these attempts to transform village life and link the
villages to the polity. But these in turn are built on a history of preindependence efforts tc pr&motc self-rule in the villages.
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5
Estimates of rural poverty vary, but even the most conservative suggest a very
high incidence of poverty. One generally accepted estimate is that about 45 per cent
of rural people are poor at a poverty line of Rs. 15 monthly per person, which (at
1960-1 price levels) was just adequate to provide a nutritional minimum of 2,500
calories per day.
6
The probability that courts may be activated to delay or defeat certain developmental measures has led the Indian Parliament to assert its supremacy in the sphere
of constitutional amendment, including a readiness to use the unique device of the
Ninth Schedule, which immunizes the statutes inserted therein from any challenge
on the ground that they violate certain Fundamental Rights. See also note 23 infra.
This has, of course, led to a revision of initial constitutional assumptions. Liberation
from the constraints of judicial review may be justified by an appeal to the need for
rapid social change and even as a necessary condition for such change. Even if this is
so, such liberation does not constitute a sufficient condition for planned social change.
The extent to which such liberation has in fact generated legislative activity and accompanying executive action remains an urgent matter for empirical study.
'Austin (1966); Baxi fl967).
8 Austin (1966: 26-46); Baxi (1967: 339-44); Galanter (chap.3). The constitutional preference for a liberal competitive polity as a framework for planned
social transformation has resulted in what Gunnar Myrdal has aptly described
as the 'Third World of Planning'. Indian planning does not follow the historic Western
model in which state intervention arose as a consequence rather than a precondition
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Pre-independence Attempts to Revive Panckayats

Continuing efforts to reorganize rural self-government through
panckayats include the Mayo Resolution of 1870 on Decentralization,
for development. It also differs from the socialist prototype where 'state enterprise
and collectivism' is the rule by its democratic emphasis. Myrda! (1968; 738-40).
Another key difference between India and 'Western countries as they stood on the
threshold of industrialization is her 'commitment to egalitarianism', which is an
'integral part of the ideology of planning'. This ideology is a 'radical variant of the
modern Western concept of the advanced welfare state. Economic development is
defined as a rise in the levels of living of the masses'. Social equality is a cherished
goal. Id. at 741.
9

The dilemma is an acute one:
The South Asian countries are in a hurry and need the modern infrastructure
in order to mobilize popular support for planning and development. They cannot wait
for an infrastructure to emerge from below. . . . There is no choice but to create the
institutional infrastructure by government policy, and to spur its growth by government intervention. . . . The question is: Can this be done? And if it can be done—
without a monolithic state, a disciplined ruling party and a network of cadres — will
not the resultirig-infrastructure nevertheless tend, at least initially, merely to channel
A stream of influence from above and thus contradict the entire ideology of democratic planning? . . . [I]s not the ideal of democratic planning rather an illusion that
will weaken the entire effort?
Id., 869.
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Lord Ripon's famous resolution of 1882, the Report of the Royal
Commission on Decentralization, the Government of India Resolution of 1915, and the Montague-Chelmsford Report ofl918. All these
efforts were 'nowhere intended to reproduce the characteristics of
the old-time panchayats'. 10 Indeed, they were based on the view
that revival of ancient panchayats was neither necessary nor possible.
The 1911 census had directed particular attention to the question
of the persistence of the 'ancient' panchayat system. The Bombay
census found no evidence of 'such an organization as village panchayat', adding that the 'myth' of their existence has 'probably arisen
from the fact that a village is generally if not invariably formed
by families of one caste'. The census for the United Provinces similarly
concluded that the panchayat was 'entirely an organ of caste government'. The government accepted this evidence11 and proceeded to
form panchayats, as units of rural local government primarily for the
purpose(s) of providing 'a rudimentary municipal framework for
large villages and small towns' and/or to form a 'simple judicial
tribunal'.12
The development of village government from 1920 to 1947 consisted primarily of the creation of panchayat bodies blending 'municipal/administrative' and 'judicial' functions. Except in the United
Provinces (U.P.), village councils were elected bodies; in some the
franchise was limited by literacy tests. There were no doubt certain
ex officio members including the village headman, nominees of government, certain classes of landlords fin Bombay), and —after 1939 —
women, communal groups and untouchables. The development of
panchayats varied from one province to another according to such
factors as taxing powers, 'enthusiasm or indifference' shown by
officials or people, and ecological conditions. Professor Tinker, in
an authoritative survey, concluded that:
The expansion of village councils did not fulfil expectations in most provinces. A complete network of village authorities was built up in Bengal,
and was later established throughout wider areas of Madras; one quarter
of the rural population of the United Provinces was brought within the
panchayat's orbit; in Punjab, Bombay and C.P. [Central Provinces] they
covered only about one-tendi or fifteenth of the countryside, and in other
provinces village councils affected only an insignificant fraction of
people.13
The administrative tasks entrusted to panchayats were really minor
(upkeep of country roads, village streets, minor sanitation, lighting
io Tinker (1954:99).
"Id.,
"2 Id., 197.
» Id., 199.
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by oil lamps, etc.), though in the area of education, especially in
Madras and Bengal, some major responsibilities did lie with rural
bodies.14 Some other functions like water supplies and medical (usual
ayurvedic) services were also significant and aroused some enthusiasm.
Judicial functions seem pre-eminent in the available accounts of
the panchayat institutions. These functions were sometimes performed
by special village courts (as in Madras) or by 'ordinary territorial
panchayats. . . . The ordinary panchayats of C.P., Punjab and U.P.
were mainly occupied with judicial work.' In Bengal 'there were
special union benches to try criminal offenses and union courts to
which civil suits might be taken'; by 1937 'there were 1,521 union
benches and 1,338 union courts'. The village courts were usually
elected by villagers though in some cases there was indirect election
and nomination. 15
Professor Tinker, in particular, has drawn our attention to the
pre-eminently judicial character of some of the panchayats. Under
the U.P. Panchayat Act, 1920, the 'principal function of the panchayat was to act as a petty court'; and the Bombay Village Panchayat Act of 1920 was 'broadly similar in purpose' though 'quite
different in detail'. 16 Judicial functions were pre-eminent in the
ordinary panchayats of Central Provinces, Punjab and the 'union'
courts in Bengal and 'village courts' in Madras. The dimensions
of judicial activity of panchayats are indicated in the following fragmentary accouiil. In U.P., the panchayats disposed of iz2,?60 cases
in 1925 (two-thirds being civil cases); the subsequent pattern is one
of steady decline: 1931, 91,476 cases; 1936, 85,399 cases; 1937,
67,233 cases. In Bengal, by contrast, the union benches and courts
handled an increasing volume of disputes: 120,000 in 1929 and
174,000 in 1937. There was a considerable amount of judicial work
in other provinces, but not on 'such a huge scale'.17 Income from
fines was among the important sources of revenue for village panchayats, which had during this period no taxing powers.
Constitution-making and Village Panchayats

The draft constitution of India did not contain any reference to
villages and was subjected to the criticism that 'no part of it repre14
During the Dyarchy years (1919-35), the ideal variously defim-d as "rural development' or 'uplift' or 'rural reconstruction' was espoused in every Indian province.
The 'movement' aimed at rejuvenation of village life in ail its aspects —through
ad hoc committees; the district boards and panchayats had very little share in it' and
when the co-operation of village authorities was called for, they were utilized as agents
of officially sports»red scheme*, rather (ban approached as autonomous local bodies.'

'5 Id., 2O&-7.
« I d . , 117.
17
Id., 207.
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sents the ancient polity of India'. Dr Ambedkar, the chief draftsman, vigorously defended the omission of villages, and ruffled the
feelings of many in the Constituent Assembly by stating bluntly:
'I hold that those village republics have been a ruination of India. . . .
What is a village but a sink of localism, a den of ignorance, narrowmindedness and communalism?' In response, Mr H. V. Kamath
dismissed Ambedkar's attitude as that of an 'urban high-brow' and
insisted that 'sympathy, love and affection' toward 'our village and
rural folk' was essential for the 'uplift' of India. Mr. T. Prakasam
pleaded for a modernized system of panckayats which will give 'real
power to rule and to get money and expend it, in the hands of the
villagers'. Professor N. G. Ranga asked, 'Without this foundationstone village panchayats, how would it be possible for our masses
to play their rightful part in our democracy?'^
Gandhi himself had urged a different form of polity for India.
Gandhi stated his ideal of village swaraj (self-rule) in pragmatic as
well as poetic terms. The ideal village will be self-sufficient, he said,
in food and cotton; it will have its reserve for cattle and playgrounds
for children, its own waterworks, and sanitation arrangements (to
which he attached very great importance). 'The government of the
village will be conducted by the Panchayat of five persons' annually
elected by adult villagers. The 'panchayats will be the legislature,
judiciary and executive combined'; there will be 'no system of
punishments in the accepted sense' as 'non-violence with its techniques of satyagraha and non-co-operation will be the sanction of the
village community'. Gandhi concluded his 'outline' of village
government thus:
Here then is perfect democracy based upon individual freedom. The
individual is the architect of his own government. The law of non-violence
rules him and his government. He and his village are able to defy the
might of a world.19

Neither Gandhi nor his followers were unaware that they were
positing an ideal picture of village self-sufficiency and democracy
which had no prospect of acceptance. They knew, as well as the
modernists, that even if such village republics had existed in the
distant past, or indeed even up to Moghul rule, they were vastly
affected by the 'anarchy' following the dissolution of the Moghul
empire, the growth of transport and communication, the spread of
commerce and the organization of markets, patterns of revenue
settlement, the penetration of the bureaucracy, the introduction of
British justice, irrigation, roads, education, etc. 20
»« Venkatranigah and Patabiraman, cds. {1969: 248-53); Austin (1966).
19
Venkatranigah and Patabiraman, cds. (1969: 247-8).
" Id., 5-9; Tinker (19S4: 1-26).
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Gandhi compared gram-rajya to Ram-rqjya (i.e. self-rule by villagers, to the righteous polity of Lord Rama). His advocacy of this
kind of polity on the eve of constitution-making served certain clear
purposes. He was 'making it possible for the traditional elite to assert
its values both in the Congress Party and in the Constituent Assembly,
thus hoping to create an atmosphere in which over-Westernization
of the projected political system can be consciously corrected'.21
Gandhi was in this view 'aiming to create a healthy division within
the party, one wing of which will at least be dedicated to bringing
about the social, moral and individual transformation from below
while the organizational and political wings engaged themselves in
a frontal assault on the traditional society'.22 The Constitution as
it emerged did include certain village-oriented Directive Principles
of State Policy.^
Article 40 obligates the state to 'take steps to reorganize village
panckayats and endow them with such powers and functions as may
be necessary to enable them to function as units of self-government'.
Subsequent developments in the area of democratic decentralization,
though not realizing the Gandhian Utopia, owe much to the overall
ideology.
Democratic Decentralization

Since the adoption of the Constitution there have been continuing
efforts at 'democratic decentralization'—insistence on public participation by villagers in formulating and implementing, at various
levels, planned social change. Those efforts have generated the
formation of rural credit and service co-operatives, co-operative
farming experiments, community development programmes, agricultural extension services and, beginning with 1959, the institution
of PR.
Article 40 has been among the most vigorously implemented
provisions of the Indian Constitution. The directive to organize
village panckayats and to empower them to function as units of self21 Baxi (1967:343).
» Id.
B
Article 48 urges the State to 'endeavour to organize agriculture and animal
husbandry on modern and scientific lines'. To promote the well being of agricultural
workers, Article 42 exhorts die state 'to endeavour to promote cottage industry on
an individual or cooperative basis in rural areas'. The state is directed, by Article 46,
to 'promote with special care' the 'educational and economic interests of the weaker
sections of the people, and in particular of the scheduled castes and tribes', who shall
be protected against injustice and all forms of exploitation' (On the status of these
rective Principles, see note 41 infra). Article 31A, in a thoroughgoing derogation
the fundamental right to property guaranteed by Articles 19 and 31, enables the
state to immunize certain laws against challenges of violation of fundamental rights
by placing them in a special Ninth Schedule to the Constitution.

f
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government saw a steady fulfillment in the period 1949-59, which
was followed by the introduction of the PR system in the period
1959-62. Shortly after the passing of the Constitution, a number
of states which did not have statutory village panchayats enacted
legislation providing for them; and states which had had panchayat
legislation proceeded to strengthen it. Panchayats were given a wide
variety of developmental and regulatory (local governmental)
functions. The number of panchayats increased from 14.8 thousand
to 164.3 thousand during the first ten years of independence. 24 The
Five Year Plans emphasized the role of panchayats in community
development—the panchayats were represented on bloc advisory
committees; modest funds were made available to them for specific
projects, and they were considered to be the principal agencies for
creating public awareness and participation in developmental
work.
The adoption of the Balwantray Mehta Committee Report (1958)25
on democratic decentralization led to the creation of a three-tier
system of PR. The three levels of reorganized local government
system are: gram panchayat (village), panchayat samiti (bloc) and zilla
parishad (district). Each of the two higher levels is indirectly elected
from the tier below and also draws membership from legislators,
co-operative officials and others. There were in India in 1965,
219,694 gram panchayats, covering 99 per cent of villages and a
population of more than 406 million. In addition, there were at that
time 3485 samitis and 246 parishads.26
The village panchayats, the primary units of the three-tier PR
systems, cover populations varying from 250 in Uttar Pradesh to
an average of more than 15,000 in Kerala. The membership on these
panchayats ranges from 5 to 31. The panchas (members) are elected
by all adult residents on the legislative electoral rolls in the panchayat
area. In most states this election is by secret ballot by gram sabk&s
(village assemblies) ; 27 special representation is provided for women
"Jain (1968: 129-39).
" Balwantray Mehta Report (1957).
" M a d d i c k (1970).
11
Although not originally envisioned, the adult residents of panchayat areas have
now been constituted in all states (except Madras and Kerala) into statutory gram
sabhas, whose functions are to discuss (in some casts approve) the annual budget of
the gram panchayats, its annual administrative reports, proposals for taxation and
major developmental programmes. A minimum number of gram sabha meetings are
also statutorily prescribed. The size of a gram sabha varies from 250 to 5000, though
•he average number of people comprising it may be around 300. Available literature
suggests thai this institution has not been successful in evoking substantial public
participation; indeed, it is clear that it has failed in fulfilling even a modicum of its
prescribed functions. T h r size of the gram sabkas, lack of proper scheduling of its
meetings, the dominance, of the sarpaneh (chairman of panchayat}, samiti representatives,
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and members of Scheduled Castes and Tribes 2 8 The sarpaneh (chief)
of the panchayat is elected directly by the gram sabha in some states
and indirectly by members in others. The panckayat samiti, the middle
tier of the PR system, generally consists of sarpanckas of the panchqyats within a bloc of villages or of members elected indirectly by
sarpanchas.29 The key office of the samiti' its chairman or pradhan,
carries considerable power and prestige. The apex body, the zilla
parishad, generally consists of the representatives of the samitis. Except
in Maharashtra the parishad is not directly elected. It draws its
membership from diverse sources: panchayats, samitis, members of
state legislatures and parliament, co-operatives, women, Scheduled
Castes and Tribes, urban local bodies and people with 'special experience in administration.' The functions of these bodies are varied
and wide, but it should be noted that with the establishment of Nyaya
(judicial) Panchayats (NP), the village panchayats lost their adjudicatory powers. This loss marks a historic break with the panchayat
system as it existed prior to independence, an aspect we examine
later in this paper.
Panchayats are subject to the powers of the state government which,
on paper, are extensive.'0 How far PR has attained the objectives
development officials a n d local notables, a n d overall indifference by the villagers a r e
some of the notable reasons for this result. M a d d i c k (1970); M a t h u r , N a r a i n a n d
A. Sinha (!<**- ' 4 0 - 7 5 ) ; J a i n (1968: 167-9).
28
T h e Committee on the Status of W o m e n has found representation i n a d e q u a t e
and ineffective and has suggested the creation of statutory women's panchayats to deal
with special problems of women with a view to enlarging their participation in rural
development and to promoting equality. This recommendation is still under consideration. 'Towards Equality: Report of the Committee on the Status of W o m e n '
(1974:385).
29
T h e average physical area covered by the bloc is about 566 square miles, although there are wide regional variations in size (from 105 square miles to 2,837
square miles): the average number of panckayats per bloc is about 40. J a i n (1968: 2 0 2 ) ;
Maddick ( 1 9 7 0 : 5 ) . In almost all states, members of legislative assemblies a r e members
of the samiti in each region, in some cases local members of Parliament also serve on
the samiti. I n addition to the provision for co-option of the Scheduled Castes a n d
Tribes, some states also provide for the co-option of persons 'experienced in social
work, development a n d administration'. This latter provision has often been criticized
as interfering with the elective character of the samiti a n d with its efficient functioning.
J a i n (1968: 2 0 0 - 8 ) ; Maddick (1970: 9 0 - 8 ) .
30
It can determine the jurisdictional area of panchayats: it frames rules a n d by-laws
concerning all important matters relative to the panchayats' functions (conduct of
business, personnel, administration, assets a n d liabilities, records, budget, accounting,
audit, etc.). It m a y call for records and reports. T h e government also has the power
of supervision a n d suspension of panchayats, presumably to be exercised in consultation
with samiti aqd parishads. This latter power does not seem to have been exercised
frequently. Panchayats also depend upon the government for grant-in-aid. Similarly,
panckayats depend on major decisions of the samiti—for allocation of resources or
approval of budgets. T h e fact that sarpanchas are members of the samiti creates structural linkages between samitis and panchayats, but it also creates further structural
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of democratic decentralization remains a matter of serious and
sustained debate in a vast and growing literature, official and
scholarly. Different images of PR give rise to differing assessments.
The contemporary political scientist sees in the PR movement a
massive endeavour to mobilize people's participation in a political
rather than (as in the earlier community development programme)
in a bureaucratic mode. The contemporary Gandhian judges PR in
terms of movement towards the ideal of consensual communitarian
democracy, without parties and professional politicians. The growing
politicization and pervasive factionalism seem to him a perversion
of the PR ideals, whereas the political scientist regards this as not
merely inevitable but indeed commendable.
Political images provide only one basis for evaluation of PR.
Panchayats may also be envisioned as units of local rural government
and as developmental units.31 Since PR institutions respond to the
central elements of most of those images, analytical disaggregation
(necessary for impact analysis) is very difficult. Nor, of course, do
available empirical studies support any major India-wide generalizations. But studies with specific focus do suggest some basic problems in regard to the functioning of the PR institutions. For example,
Henry Maddick, viewing PR specifically as rural government, finds
that while the 'basic structure' of PR is sound, there are widespread
problems. Relations with government departments, 'variable as they
are, are nothing like as good as they might be. Staffing systems vary
from the ill-considered, as in Madhya Pradesh, to the careful approaches of Rajasthan or Maharashtra*. Financial allocation is
'generally far from satisfactory', given the wide range of functions
entrusted to the PR institutions.32 The problem of resources for developmental work thus continues to affect the fulfillment of the
objective of PR.
The impact of competitive politics on PR institutions is harder
to assess, but it increasingly provides the principal context for the
future development of PR — whether in terms of administration
or development programmes or financial assistance. The enormous
increase in the number of gram panchayats functioning on the principle
of direct elections has meant a greater role for party and factional
politics. In villages where elections have been contested, the proportion of people actually voting is reported to range from about

70 per cent to 90 per cent. Surveys indicate that elections are fair.33
Election studies also indicate that voting is frequently influenced
by factional factors cutting across caste and kin: upper caste-lower
caste alliances to offset dominance of other castes are not uncommon, 34 though caste loyalties do play a significant role. 35
Some studies show the emerging pattern of rural leadership.
Significant numbers ofpanckas are young people with comparatively
better education and greater political awareness. The monopoly of
leadership by certain groups is being disturbed, although poorer
and weaker sections of the community still do not occupy effective
leadership roles. Also, white emerging leaders are mostly agriculturist, there is a tendency to shift over to business. Membership of
political parties, mostly the ruling party, is a feature of the emerging
rural leadership. Conceptions or images of leadership also seem to
be changing; there seems to be greater emphasis on constructive
and developmental tasks.36
Electoral politics at the panchayat level also has led to patronage,
electoral bargains, and a certain degree of corruption. Since the
PR institutions are conduit pipes for funds and grants, the struggle
for PR positions is naturally keen; it has been often suggested that
the dominant sections in villages capture power for their own ends. 37
A recent empirical study disclosed that 97 per cent of the villagers
in the areas under study were of the view that the working of PR
institutions (including, in this instance, NP) 'have encouraged such
evils as crimes, theft, personal jealousies, favouritism, litigations,
feuds and insecurity of life and property at the village level.' All this
has contributed to a 'loss of faith' in PR. 38

distance between sarpanch and paiuhas (other members) within pmekayats. There is
some evidence of (and considerable anxiety over) samiti hegemony over pantkayais
impeding the democratic decentralization principle.
• Narain (1969); Haldipur and Paramhansa, eds. (1970: 26).
s Maddick (1970: 307-8); see also Jain (1968: 610-28); Mathur and Narain, eds.
(1969: 24 and 28); Matbur, Narain and Sinha (1966: 165-7); Haldipur'and Paramhansa, eds. (1970:25-30).
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» Indian Institute of Public Opinion (1961: 8-9); Grangrade and Sanon (1969).
3«Grangrade and Sanon (1969: 33); RetzlarT (1962); Patnaik (I960).
3J
Research on the socio-economic background of the elected leaders shows that a
large proportion of them belong to upper castes and upper economic strata. It has
been suggested that
the only logical explanation for this . . . is that the upper classes have been
supported by the lower classes., . [since] the general pattern of this support
was based on group alliances. This is probably inevitable when the traditional
pattern of leadership is giving way to a more representative leadership. Haldipur
and Paramhansa, eds. (1970: 89).
^ J a i n (1968: 283-311); Bhat (1970: 217-26). See also Singh (1969).
" A senior official of the Government of India wrote in 1970:
There was also marked corruption in the techniques of elections; and with stakes
becoming higher, competing groups went to extreme lengths (not excluding
kidnapping and murder) to ensure victory at election. All this in turn had its
impact on tftt morale of officials working in the system; the good ones becoming
confused and dejected, and the bad ones jumping on the winning bandwagon,
without much compunction. Vepa (1970: 251).
" S i n g h (1972: 112). See also Bhat (1970: 216-25); Weiner (1967: 306 13).
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Nevertheless, the tendencies towards coercive politics highlighted
in the preceding paragraph do not appear to be the dominant
features of electoral politics for PR as a whole, if the available
literature is any guide. On the other hand, factionalism may be
rampant; but the growth of factionalism may open up possibilities
of political mobilization through alliances and bargains across
established lines. 39
Micro-level studies indicate significant and continuing changes
arising out of the political dimension of PR. Although its scope and
direction may vary, it has been 'universally acknowledged that
political consciousness' of the people 'has increased under Panckayati
Raj, An average villager is more conscious of his rights today than
before. He has also developed a self-confidence.' PR institutions
have also 'provided training ground in democracy to rural people
who have so far been denied access to the avenues of power'. Indeed,
in this sense, the PR is a 'revolutionary step', even though the
emerging rural leadership may still, in some cases, be more a 'silent
spectator than an active partner in the deliberations and working
of the panchayati raj institutions'. Politicization has also meant
that at the bloc level administration is getting 'somewhat democraticised':
[T]hc average villager is nearer the administration today than in the prejp4oclti»yil period. He now moves about with ^rc?.t»r "-"'-•-opFjd'ence to
office of the bloc development officer and not with the drooping spirit
of a person who is in quest of a bakshish (tip, handout]. The . . . admini*
strator also does not treat the villager with indifference or contempt.40
These findings in a study on PR in Rajasthan in 1966 point to
trends that are confirmed by many other studies.
This very fragmentary account of an ongoing massive social transformation, favouring values of access, participation and democratic
decentralization of power in the development process should leave
no doubt that PR has introduced into the political and administrative
systems greater responsiveness to people's needs and demands. It
has also engendered strong expectations of change and has introduced, however variably, incremental changes in structures and
patterns of domination. At the same time, the dilemmas in structuring access are severe. The levels of funding available for panchayati
limit their capacity to achieve results, and this latter affects the institutionalization {and legitimization) of PR. Development bureaucracy is assisted, as well as frustrated, by power politics. The greater
«Weiner (1967); Nicholas (1965: 21); Bailey (1965: 15). Even the more extreme
typr of pervasive factionalism (see Sicgel and Beals (1960: 394—417) may gradually
yield to co-operation in search of a new basis for power. Beals (1970: 57).
4
°Mathur, Narain a n * Sinha (1966: 290).
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the discrepancy between the rhetoric and the reality of change, the
greater are the prospects of either alienation or organized restiveness
— both, to some extent, dysfunctional to planned development.
The tension between centralized planning and the drive to popular
participation in planning change persists. Against this background
we turn, finally, to our primary subject: the judicial organ of the
village panchayats,
Nyaya Panchayats: Experimentation in Legal Access

for The Village Population
The Formation of Nyaya Panchayats

While article 40 of the Constitution enjoins the State to organize
village panchayats, another Directive Principle (Article 50) directs it to
take steps to separate the judiciary from the executive.41 Apart from
the states which already had a system of village courts at the time of
the adoption of the Constitution (Madras, Mysore, Kerala), only
a few states (Madhya Pradesh, Uttar Pradesh) implemented Article
50 upon the adoption of the Constitution by creating separate NP.
In the period following the adoption of the Balwantray Mekta Committee Report (1959) and the reorganization of the village institutions
both as local government and developmental agencies, many more
states established NP as separate judicial bodies, thus tultiiling the
Directive Principle of separation of the judiciary from the executive.
The ideology of separation of judicial from the executive power,
embodied in Article 50, was clearly one impulse that led to the creation of NP in states which did not have such separate bodies. This
ideology also influences, as we shall shortly note, the structuring
of NP. But the creation of judicial panchayats was not entirely a
function of this ideology. As panchayat institutions were reorganized
4
' The Directive Principles of State Policy in Part IV of the Constitution are declared to be 'fundamental in the governance of the country', and the State is under
a duty ' to apply these principles in making laws'. The Directives are not enforceable,
like the Fundamental Rights, in a court of law; in other words, they furnish no cause
of action, nor confer any legislative power. On the other hand, the Directives are a
part of the Constitution of India and can be amended only in accordance with the
provisions of the Constitution. The courts have, with varying degrees of success, used
the Directives to aid in constitutional and statutory interpretation. For example, the
ambit of Fundamental Rights has often been formulated with the help of the Directive
Principles. See Austin (1966: 75-98); Baxi (1967: 345-74); Baxi (1967).
The Directive Principles, together with the Fundamental Rights, state the essential
features of the constitutionally desired social order. The problem of the juridical
'inferiority' of th*e Directive Principles in relation to the fundamental rights has been
sought to be settled by the 42nd. Amendment to the Constitution, which now provides
*^at the State may, in implementing the Directive Principles, override the guarantees
of Fundamental Rights contained in Articles 14, 19 and 31.
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and oriented to a wider range of functions, it was felt that considerations of efficiency in performance of the assigned developmental
and governmental tasks required relief from the judicial workload.
We have already noticed that in the period 1920-47 the village
panchayats —for example, in U.P., Bombay and Bengal — were
already engaged in a substantial amount of adjudication work. The
Law Commission's Fourteenth Report testified to the volume of this
work in the years following independence. In U.P.. for example,
judicial panckayats heard, for the period 15 August 1949 to 31 March
1956, 1,914,098 cases, of which 1,894,440 cases were disposed.42
Clearly, then, as a measure of planning efficient allocation of workload, the establishment of NP must have been felt essential. However, this separation was accompanied by some apprehension that
'without judicial authority the Panchayats would become ineffective
bodies and would fail in seeking people's participation.' 43
Apart from the ideology of separation and considerations of
efficient division of labour, the creation of NP can be seen as illustrating two other concerns. First, their creation testifies to concern
for providing easy legal access to the village population. Second,
at the same time, it also represents a massive attempt by the state
to displace {as effectively as it could) the existing dispute processing
institutions in village areas—be they jati (caste) institutions, territorially based secular institutions or special dispute processing
institutions established under the auspices of social reformers (such
as the Rangpur People's Court). 44 The NP seek to do this by retaining procedural flexibility and lay adjudicators, thus co-opting
the very features of the institutions they seek to displace. On the
other hand, the NP, as integral parts of the administration of justice,
are characterized by principles of formal organization and of judicial
oversight and control which do not 'mesh in' with the organization
of justice by village communities. In the very structuring of NP,
therefore, inheres the drive to extend State power and constitutionalist ideology to the countryside, and this creates incompatibilities and dilemmas to which there is no easy solution.
Although the establishment of NP derived symbolic support from
an appeal to the virtues of traditional panchayats, it should be emphasized that these new tribunals are in many ways very different
from their traditional counterparts. Their membership is fixed rather
than flexible and is based, indirectly, on popular election rather
than social standing; their constituencies are territorial units rather
than functional or ascriptive groups; they decide by majority vote

rather than by rule of unanimity; they are required to conform to
and to apply statutory law; they are supported by the government
in the compulsory execution of their decrees; these decrees may
be tested in the regular courts. 45

68

VLaw

Commission Report (1958: 875, 896-902).

«Jain (1968: 194}.
"Baxi (1976:52).
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Constitution and Composition of NP

Legislative details concerning the constitution and composition of
NP vary so that any general account of NP may be somewhat inaccurate as regards a particular region. For present purposes, however, it may be convenient to state the main features of NP organization which have now become more or less generally established.
NP are established for a group of villages, usually an area covering
7 to 10 villages. NP usually cover a population of 14,000 to 15,000
villagers. A member of an NP must be able to read and write the
state language, must not suffer from any disqualifications described
in the statute, and must not hold an office oi sarpanch or be a member
in the samiti, parishad, or state or union legislature. The rules regarding appeals in disputed elections are the same as those which
apply to gram panchayats. The NP has a chairman and secretary
elected by its members; one-third of its members retire every second
year.
Almost all states have adopted election as a method of constituting
NP. Each gram panchayat (itself an elected body) elects members
for NP. Some states combine the method of elections with nomination; thus, in U.P. members of panchayats nominate a person from
among themselves to membership of the NP; such nomination may
also be by consensus. The nominations are then screened by a subdivisional officer and forwarded to the District Magistrate who, as
the chairman of the Advisory Committee established for the purpose,
shall ultimately appoint members of NP. It has been pointed out
that in practice the District Magistrate (and the Committee) follow
fhc advice of the sub-divisional officer, 'who in turn relies on the
advice of minor government officials such as the village accountant
attd the panchayat secretary', a procedure which 'may result in
favoritism.'46
Another combination of nominative and elective principles is
furnished by the Bihar legislation in which the panchayat courts, comprising the sarpanch and eight other panchas, are chosen in three
different ways. The sarpanch is directly elected by the gram sabha;
four nyaya panchas are also directly elected, but from four wards into
which panchayats are divided for election purposes; the remaining
four are chosen-from the gram panchayat by the NP sarpanch and the
j'# Cf. the contrast of the statutory gram panckayats with traditional village panckayats
inketzlaff (1962: 23ff); Luchinsky (1963).
« Robins (1962).

The Emergence of the Modern Legal System

Panchayat Justice: An Indian Experiment in Legal Access

four elected members in a joint meeting. The chairman of the
panchayat has no direct role in this process of constituting NP. Provision also exists for the representation of Scheduled Castes and
Tribes in NP. 4 7 Finally (without being exhaustive), one might
mention the states of Kerala and the Union Territory of Delhi as
furnishing extreme ends of the spectrum: in the former all nyaya
panchas are nominated; in the latter all of them are directly elected.
The method of the constitution of NP has been a subject of some
controversy. The Law Commission, in its Fourteenth Report, expressed
itself against the principle of government nomination of nyaya
panchas. It felt that nominated panchas may not 'command the complete confidence of the villagers'; nominated panchas may be impartial, but the nominating officer may lack 'first-hand knowledge
of local conditions'; in that event, 'the freely expressed will of the
villagers, in substance, [would] be replaced by untrustworthy recommendations of sub-ordinate officials.' The nominees would 'tend
to act in a manner which will command the approval of the appointing authority rather than discharge their functions in a true
spirit of service to the village community'. Although the Commission did not, in principle, support an elected judiciary, it did not
regard NP as judiciary in the proper sense of the term, but rather
as 'tribunals' who have to 'inspire the confidence of villagers'.48
The Study Team on Nyaya Panchayats in 1962, endorsing those

ease with which the higher officials are in a position to choose
persons respected in villages as the panchas.' 51
However, one of the few empirical studies of NP discloses the
dominant role of the sarpanch of the gram panchayat in the process
of indirect elections of NP. Since each panchayat generally elects one
nyaya pancha, politics and patronage do intrude in elections. Very
often the person elected by the panchayat is a man 'with ridiculously
low level of education . . . quite incapable of grasping the niceties
of the law' he has to administer. Such persons were 'reported to
have political aspirations which they sought to fulfil by getting into
Nyaya Panchayat. . .'. Often the sarpanch accommodated the defeated panchayat members in NP. So dominant is the influence of the
sarpanch that 'a look at the antecedents of the members of NP would
convince anyone that they were strong supporters (and in one case,
a relative) of the Sarpanch'. 52
The dominance of panchayats by sarpanches has emerged as a
general structural feature of PR in action. Hence these Rajasthan
findings may well be replicated in other regions. When elections
to NP are overtly political or perceived to be such, it is unlikely that
NP will inspire the confidence of the villagers let alone symbolize
'the freely expressed will of the villagers'. Indeed, the recent report
of the High Powered Committee on Panchayati Raj in Rajasthan
recommends the abolition of the NP altogether, partly on the ground
that they have not been able to inspire public confidence'.53 Similarly, the Maharashtra Evaluation Committee on Panchayati Raj
finds entrustment of judicial functions to NP 'on the basis of democratic elections or otherwise' both 'out of place and unworkable'
and also recommends the abolition of NP. 5 4
If indirect election of nyaya panchas involves politics and patronage
and reduces the level of public confidence in, and use of, NP, it does
not seem likely (though there are no studies on this point) that
direct election by the gram sabha will necessarily lead to better results.
On the other hand, nomination of nyaya panchas by state officials may
avoid such results (despite the experience in Kerala), but at the cost
of diluting the ideology and symbolism of NP.
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[T]he system of nomination in any form has to be ruled out. Villagers
must be given a free hand and the choice lies between the system of direct
elections and indirect elections. The method of indirect elections seems
to afford for the time being the best solution and of the various possible
methods of indirect elections, the best seems to be the type in which each
of gram panchayats in the Nyaya Panchayat circle elects a specified
number of persons to serve on the Nyaya Panchayat. 4 *

There are very few studies of NP in action, with the result that
it is. not possible to assess the correctness of the foregoing assertions
concerning the worthwhileness or otherwise of the election of NP.
To be sure, nomination of nyaya panchas may degenerate into mechanical endorsement of'untrustworthy recommendations of subordinate
officials', as the experience of U.P., for example, seems to indicate. 50
But, as the Commission itself acknowledged, outright nomination
of village court members in Kerala 'seems to have worked satisfactorily' for the reason of 'smallness of the area and the consequent
47

Pi!lai (1974); Bastedo (1969: 194-5).

**Law Commission Report (1958: 912-13).
*<>Study Team Report (1962: 125).

so Robins (1962:239).
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Jurisdiction

NP have civil and criminal jurisdiction, but the former is more
limited than the latter. Civil jurisdiction is normally confined to
51

Law Commission Report (1958: 9 1 4 ) .
M a t h u r , N a r a i n & Sinha (1966: 177, 1 8 2 - 5 ) ; cf. Hitchcock (1960), where a n
extremely close relationship between gram panchayat, sarpanch a n d NP sarpanch was
52

/Jiominated by the latter.

53
Rajasthan Report ( 1 9 7 3 : 4 3 ) .
** Maharashtra Report ( 1 9 7 1 : 2 0 3 ) .
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pecuniary claims of the value of Rs 100 (about U.S.$ 12) (which may
by agreement among parties be raised to Rs 200 involving money
due on contracts not affecting interests in immovable property,
compensation for wrongfully taking or damaging property and
recovery of movable property. In some states the civil jurisdiction
extends to the recovery of minimum wages or arrears for maintenance
(e.g., Kerala). Also, in certain states (e.g. Bihar) civil jurisdiction
of NP may be enlarged by an agreement between the parties to do
so 'irrespective of the nature and value of the suit'. 55 Nevertheless,
it appears that in most cases the civil jurisdiction is confined to
pecuniary claims related to property.
The criminal jurisdiction is comparatively extensive and covers
a substantial range of offences under the Indian Penal Code as well
as the special statutes (e.g. Cattle Trespass Act, Gambling Acts,
Prevention of Juvenile Delinquency Act). The range of offences
triable under the Code varies from state to state, but NP have
jurisdiction to try offences such as criminal negligence or trespass,
nuisance (including water pollution), possession or use of false weights
and measures, theft, misappropriation (subject to a pecuniary limit
—in some cases as low as Rs 25 to 50), intimidation, prejury, attempt to evade a summons, etc. The NP are authorized to levy fines
(ranging from Rs 25 to 100), but they have no power to sentence
offenders to imprisonment, substantively or in default of fine. NP
are usually empowered to pay compensation to the injured out of
fines thus imposed. They have also the power to admonish in certain
cases. The state government retains power to enhance the jurisdiction
of NP as well as to diminish it if there is "admission of miscarriage
of justice', 56
Emphasis on the amicable settlement of disputes is an important
aspect of the NP ideology. Accordingly, conciliation is emphasized
over adjudication in some state legislation. In Bihar and Kerala it
is obligatory on NP to first resort to conciliation in all matters,
including criminal cases; in Rajasthan conciliation is permissible
though not obligatory. In the latter state, however, field studies
have shown a 'surprising feature' — 'conciliation is resorted to not
so much at the stage of judgment but at the review stage'. The NP
reopen' the suit for consideration in cases of non-compliance; in one
instance 33 out of 34 suits decided in a year were thus reviewed and
settlements reached. While such settlements may be desirable in
principle, the processes of review after decision and non-compliance
are 'likely to affect the reputation' of NP; the practice is also against
'the accepted canons of judicial administration'. 57
(1974: 34-62); Bastedo (1969: 197).
56pillai (1974:56-7).
^
" M a l h u r , Narain and Sinha (1966: 186-7).
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Organization of Nyaya Panchayat Work

Two essential features of lay adjudication, simplicity of procedures
and flexibility of functioning, are realized in the design of NP. The
NP are not encumbered by the need to follow the elaborate rules
of civil or ciminal procedure or the laws of limitation of evidence.
Complaints may be made orally or in writing; no legal representation is allowed, although in some civil matters parties may be represented by an 'agent'. Parties are heard by NP in a fairly informal
manner. At the stage of reaching a decision, parties are asked to
absent themselves; panchas confer among themselves and arrive at a
decision which is pronounced in open court. A judgment is written
which, after being read out in open court, is signed (or thumbimpressed) by the parties, signifying the communication of judgment
to them. Witnesses, if any, are examined on oath or solemn affirmation.
The NP share these features, more or less, with other community
dispute institutions. But of necessity they depart from the model
of non-state dispute institutions in certain major respects. First
although the statutes setting court fees do not apply to NP, minor
court fees are levied (e.g. 50 paise or a rupee for a criminal complaint
or execution order; 5 to 10 per cent of the value of the claim in a civil
matter). Second, NP have power to issue summons (though not
warrants) and to proceed ex parte in case of a recalcitrant defendant/
respondent. Third, NP have the power to levy execution through
attachment orders pursuant to unfulfilled decrees, although this
power is confined to certain kinds of movable property (for example,
bullocks, cows, seed grains, tools, etc. are excluded from attachment
orders). Fourth, the judgments of NP are written and maintained
as a part of official records, as is the gist of the depositions by parties
and witnesses. Fifth, the record-keeping functions aiso include
maintenance of registers of civil and criminal matters, court fees
and fines, summons and notices, and expenses of witnesses (paid
for by parties caliing for them). Sixth, the higher judiciary has
powers of control and oversight. The subdivisional or district
magistrate can transfer a case from one NP to another. They may
intervene in a particular case on the ground that miscarriage of
justice is imminent or has occurred. Seventh, despite the recommendations of the government's Study Team on NP, the magistracy
has the power to entertain appeals from NP decisions in most states. 58
In addition te~ the right of appeal, parties also have a privilege to
ajaply for revision of a NP decision.59 The Study Team favoured
availability of the latter only.
** Study Team Report (1962: 128); Pillai (1979: 75-81).
"Revision is the right of a high court or authority to call for the record of any case
decided by a court subordinate to the court, and in which no appeal lies herein. If
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All these features, cumulatively, distinguish NP rather sharply
from the community (non-state) dispute-processing institutions.
Additional distinctions are imposed by the need to constitute benches
of NP. Traditional panchayats, it should be recalled, might consist
of standing bodies of village or caste leaders who heard disputes
arising within their respective groups. Or they might be open bodies,
incorporating all interested parties into the discussion and reaching
consensus by negotiation and mediation. In contrast, the chairman
of NP constitute benches which may be 'as numerous as the number
of villages'. The eminently practical idea of appointing benches has
created certain problems in the functioning of NP. The Rajasthan
study highlighted the considerable scope for misuse of this power
by the chairman. He 'may put himself in all benches excepting
the one functioning in his village'; he may also 'pack' them with
his 'favorite panckas\ excluding somr. panchas altogether from the NP
work. The discretion of the chairman is only limited by the rule that
a nyaya pancha is not to serve on a bench which functions in his own
village. In the abstract, this rule serves the value of impartiality;
on the other hand, it makes the NP approximate a court of law more
closely. It has been rightly observed that when a villager

accepted the NP scheme with the expectation that 'their share of
the fines imposed by nyaya panchayat would total more than they
would be asked to contribute. 1 when it became clear to village
panchayats that 'their calculations were far from correct, they became
lukewarm to the whole scheme.' In any event, the income from fines
accruing to NP does not appear to be substantial. In the Rajasthan
study, it was discovered that against the estimated income of Rs 500
the income actually realized by a NP was only Rs 2! 61 A share of
court fees is made available to the NP but only after cumbersome
procedures have been compiled with. Third, this dismal financial
position affects not just the conditions of the administrative staff of
the NP but also the work of the nyaya punches themselves. The panckas
have to do some (and even considerable) travelling to attend to their
judicial work. The Rajasthan study found that no travelling allowance or related expenses were paid to the panchas. The low rate
of participation by the panchas, often causing a lack of quorum in
the benches, was partly related to this lack of minimum finances.
Of course, conflicting social and economic commitments, as well
as the absence of the 'glamor of executive authority' (enjoyed by
village panchayat members) may have also contributed to this result.
The lack of a minimum financial base for NP is nonetheless an important factor affecting the performance of its bureaucratic as well
as judicial tasks.
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has only outsiders as Nyaya Panchas, the atmosphere is very similar to
that of a court of law where a man could indulge in all sorts of falsehood,
sometimes even under oath with a sense of impunity and without frar
of social conscience operating against him. 60

The bureaucratic component of NP, howsoever slight it may
appear in comparison to the court, poses another set^of problems.
The Rajasthan study highlights three distinct problems. First, the
NP require a minimum staff, which may comprise a peon and a
clerk, the latter working as a secretary. It was found that the recruitment was affected by favouritism: no proper norms were
followed. Also, the salary scales were quite low, and this was aggravated by the fact that even the legally due salaries were not paid
regularly (in one case a secretary of NP left in 'disgust' after he could
not realize his salary for eight months!). Second, the NP derive their
revenue primarily from contributions of the village panchayats, but
the contributions become inadequate and irregular as the panchayats
themselves experience financial difficulties. Indeed, the panchayats
the high court feels that the subordinate court exercised a power not held, failed to
exercise a power properly held, or acted improperly in the exercise of the power, the
reviewer may uphold, revise, reverse or remand the case. Procedural consistency is
deemed imperative, but the court may decide not to intervene if substantial justice
has been done in spite of legitimate error. A.I.R. Commentary, The Code of Civil Procedure

Sec. 115, m - I 5 (8th. ed. 1968}.
6°Mather, Narain and Sjnha {1966: 186-7).
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Workload and Disposition

No aggregate information is available on the number of NPs, their
personnel, workload, or disposition patterns. The Law Commission
oflndia found, in 1958, that the workload of NP (and village courts)
was substantial. We emphasize the need for more up-to-date figures
on the incidence of recourse to NP. Whether recourse is affected
by such factors as: nominative versus elective NP, enforcement
patterns, financial position, caste composition and so forth must
await richer data. We have available to us information on Uttar
Pradesh for the period 1950-6 and 1960-70 and on Rajasthan for
the period 1961-2 — an obviously highly unsatisfactory state of
affairs. We proceed faute de mieux with the available data.
Detlef Kantowsky in a study of NP in Uttar Pradesh noted that
the total number of cases going before NP in U.P. is in relative
decline. Taking the year 1957-8 as the norm (when 202,116 cases
were filed, of which 82 per cent were heard; of the latter, 83 per
cent were disposed of, 3 per cent were appealed, and 41 per cent
cent of ihose*disposed of were settled by compromise), he finds that
tie percentage index of cases filed before NP in the years 1963-6
« Id. at 189-93.
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has declined (1963-4, 194,625 (96 per cent); 1964-5, 159,840
(79 per cent); 1965-6, 122, 923 (61 per cent). The number of cases
filed in the Benaras District NP showed a similar marked decline:
from 2,671 cases in 1963-4, NP in the district handled only 1,339
cases in 1965-66 (registering nearly a 50 per cent decline). He also
finds that the rate of appeals from NP decisions increased in the
period 1963-6.®
This decline in the number of cases filed is corroborated by state
reports on the administration of justice in Uttar Pradesh. Table 1
shows the figures for the number of NP and the number of cases
filed and pending for 1950-S, 1961-6 and 1969-70. There is some
minor discrepancy with Kantowsky's figures but the drastic decline
in cases, from 633,502 in 1950-1, with 8,543 operating NP, to
91,107 in 1960-1 (8,662 NP in operation), to only 35,865 in 1969-70
(8,727 NP in operation), reflects the same trend.
The rate of filings per NP has fallen to one-fourth of its peak in
the 1950s.63 Figure 1 displays the average filings per panchayat for
Uttar Pradesh as tabulated in Table I. 6 4
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(The higher rates in 1950-1 may be due at least in part to an accumulation of cases between enactment and commencement of NP,
and those in 1952-4 may reflect a surge of cases related to land reform legislation.) 65
The decline in NP activity does not appear matched in the experience of other dispute processing institutions. The business of the
regular state courts increased steadily throughout this period. Table
2 shows available figures for the period 1960-70.
TABLE 2
Cases in Civil and Criminal State Courts in Uttar Pradesh

Year

Civil Cases
in Subordinate
Courts fa)

Criminal
Total No. of
Persons on Trial

1960-70

79

A final note to the discussion of low and declining workloads in
NP is provided by the meager but interesting statistics for West
Bengal. West Bengal instituted NP in 1958, holding general elections
for gram, anchal and NP positions. Each anchal panchayat, or middle
level administrative panchayat in the PR system, was to constitute its
NP and thus there was a potential for 2,926 NP to match the 2,926
anchal panchayats in that state. However, NP did not progress that
rapidly. No further elections have been held for NP. In 1965-6 there
were 49 NP operating. Of these 49, 46 heard 937 cases in that year. 67
By 1973 only 13 more NP were in operation. 68
A profile of disposition rather than of workload is disclosed in the
Rajasthan study. In 1961-2 the total number of suits in the NP
studied was only 121. The following table provides a profile of the
time to dispose of a portion of the cases {measured from the time of
filing to the delivery of judgment) : 6 9

Source (b)

TABLE 3

Time from Filing to Judgment in Rajasthan NP cases
I960
1961
1962
1963
1964
1«S
1966
1967
1968
1969
1970

74,958
75,174
71,912
71,068
71,371
81,908
85,114
—
88,762
91,859
86,749

760,704
789,670
845,982
879,687
895,859
873,023
—
—
1,001,249
1,037,896

1961: 41
1961: 8,41
1962: 8,47
1963: 10,53
1964: 9,51
1965: 9,43
1966: 10,43
—
1969: 49
. 1969: 11,49
1970: 12-13,60

(a) Includes paid sub-divisional tribunals (courts of munsifis i. small cause courts,
district courts and chief courts of the districts.
(b) Report an the Administration of Justice, Uttar Pradesh (Allahabad).

No direct relationship between the regular state courts' increased
activity and the decline in NP activity can be established with the
available data.
The apparent low workload of NP in Uttar Pradesh is matched
by low figures provided by Bastedo's fieldwork in Bihar. Fifteen
NP in a single bloc heard only 202 cases over a sixteen year period,
or an average of 1.25 cases per year for each panchayat. This was one
of three blocs where NP had been instituted. Bastedo noted an
increase in regular court activity throughout the same period. 66
" P u r w a r (1960:220).
"Bastedo (1969: 205-€, 210).

Time Taken (Days)

Cases

301
244
150-182
iiO-150
50-100
50
25-50
15-25
14

1
1
6
7
14
1
8
2
1

Source: R.

. . . . : . . . .

MATHUR, I. NARAIN, * A. SINHA, PANCHAYATI RAJ IN RAJASTHAN

(New Delhi, Impex India, 1966).

Significantly, of the 94 criminal cases in the period 5 June 1961
to 31 March 1962, 51 were tried, 43 remained pending; in the period
1 April 1962 to 31 March 1962, 13 of the 55 criminal cases remained
pending. On the other hand, for the first period 5 out of 6 civil suits
were completed; in the second period 14 out of 45 suits were completed. 70 Similar disposal and pending rates are evident in the U.P.
data in Table 1 and 2.
" B a s u (1967:45).
«Mukherjee(1974:42).
fi
»Mathur, Narain, and Sinha (1966: 201-20).
t*70 Id. These figures are compatible to some extent with work in some panchayat
cfurts in the years 1954 and 1955. The Law Commission Report yields the follo*ing
information.
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Even if the data base is very limited, we see here the problem of
'delay' and arrears, so familiar (and sometimes overwhelming) in
urban courts. This 'delay' in settlement of cases may be due to a
whole variety of factors: lack of minimum training of the panchas
in the law they are to administer, lack of quorum in NP, inefficiency
of secretarial staff, different attitudes towards conflict resolution on
the part of panchas as well as parties, etc.
Obviously, only the most tentative generalizations are possible
from this data. Despite the informality and flexibility of procedure,
considerable time lag does occur between the institution of suits
and their disposal, and the arrears of workload in some cases are
substantial. The delays and arrears may or may not compare favourably with the disposal rate in magistrate's courts, but that they occur
in any magnitude suggests that the administration of lay justice
deviates from the ideals that inspired it. Recourse to NP and their
overall legitimacy may, in turn, be diminished by perception of
this deviation.
Official Evaluations of NP System

While the Law Commission (1958) and the Study Team on Nyaya
Panchayats (1962) saw a bright future for NP, two recent evaluations
of PR recommend the abolition of the NP altogether. The Maharashtra Committee's Report on Panchayati Raj (1971) finds that out
of 3,446 NP in the state only 723 are reported to be actively functioning (i.e., 86 per cent are not functioning); the rest are 'moribund
and ineffective'.71 Of the 14 per cent NP which are functioning,
most are in the Vidarbha Division. Aside from this piece of information, the Committee does not have much by way of empirical

Total No. of Cases
for Disposal

Pending at the
Close of Year

State

Andhra
Bihar
Madhya Pradesh
Madras (5 districts)
Orissa
Rajasthan
Uttar Pradesh
Law Commission Report (1958:899).

1954

1955

1954

1955

2,468
31,842
47,506
2,331
2,033
65,044
132,977

2,454
39,908
46,698
598
3,468
53,909
179,918

622
5,753
20,022
766
303
11,664
11,481

579
7,785
18,456
135
539
10,311
16,461

analysis to support its recommendations. And it is not clear just
how the Committee assesses the 'effectiveness' of NP. True, the
Collectors72 were asked to advise the Committee as to how many
NP were effective in their districts and to state reasons why they
were ineffective. But if any reasons were recorded, the Report does
not mention them, except very generally (e.g. improvement of
transport and communications has meant that effective administration has reached 'much lower territorial levels'; NP are open to
influence and pressures which may distort the course of justice).
No information is contained in the Report to suggest that the government has exercised its statutory power to revoke any or all powers
of NP for reasons of incompetence or miscarriage of justice.
Be that as it may, the Maharashtra Committee is emphatic that
'entrustment of judicial functions, even of petty character, to such
institutions set up at the village level on the basis of democratic
elections or otherwise, seems out of place and unworkable'. The
Committee is also concerned that community dispute institutions
functioning in villages 'on the basis of common consent rather than
on the strength of any law' may be adversely affected by NP, indeed
to such an extent that the NP might 'destroy all possibilities' of
continuing or reviving (in the future) community dispute processing
institutions.73 The Committee would favour either a full fledged
extension of the state legal system through trained judicial functionaries or leave the voluntary community effort, 'which must be
considered commendable', unimpeded by intrusion of the NP
system. Indeed, the Committee stressed:
We consider it a fortunate circumstance that these bodies (NP) have not
yet come into vigorous existence and not much damage is done. It would
be better to withdraw these steps when there is enough time and in our
opinion the whole concept of Nyaya Panchayats needs to be now dropped
and the bodies abolished [sic].14

The Rajasthan Committee also conciudes that the NPs are 'neither
functioning properly nor have they been able to inspire confidence
in the people'. No purpose would be served, it reports, by 'continuous flogging of a dead horse'. The reasons contributing to this
'tragic result' are pithily stated; 'the Nyaya Panchayats in Rajasthan
are today languishing for want of funds, secretarial assistance,
adequate powers as also the people's faith in them.' Indeed, in its
visits and responses to questionnaires (excluding responses received
12
The Collector is the chief administrative officer of a district (a subdivision of the/
state).

™ Maharashtra Report (1971: 4 2 - 3 ) .
74

K Maharashtra Report (1971: 202).
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Id. 203.
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from the chairmen of NP) the Committee found 'almost a unanimous
demand' for the abolition of NP.
However, the Rajasthan Committee seems to feel that the failure
of NP is due entirely to the separation of the judiciary from the
executive at the 'grassroots level'. It, accordingly, recommends that
the functions of NP be 'entrusted to a sub-committee of Gram
Panchayat', having five members including the sarpanch as the ex
officio member acting as Chairman. One of the four members must
be a woman, and one member should be from the Scheduled Castes
or Tribes. The rule debarring a nyayapancha from hearing cases from
his area/ward should be applied to this subcommittee. 75
Neither of the two high powered committees refers to the recommendations of the 1962 Report of the Study Team on Nyaya Pamkayats,

which had drawn attention, albeit inconspicuously, to the need to
provide the nyaya panckas with 'the basic amenities such as, a convenient place to hold their meetings or adequate stationary funds
for recording proceedings and for other purposes or requisite funds
for meeting various contingencies incidental to their work', 76 including travelling and out-of-pocket expenses for nyaya panckas.
It also emphasized 'the great need for an endeavor on the part of
all official agencies to extend the fullest cooperation to Nyaya
Panchas' 77 and stressed also the need to accord them 'the status and
courtesy due to them for the proper discharge of their functions'. 78
The Study Team was sympathetic to the general feeling voiced by
nyaya panchas, some of whom felt that they were treated as if they
were 'unwanted orphans'. 79
Neither the Maharashtra nor the Rajasthan Committee Reports
seriously attended to this aspect of the Study Team Report. These committees do not explain why the states found themselves unable to attend to
the needs of NP, underscored by the painstaking 1962 Report. Was
it because the states felt that it would be wrong in principle to interfere with the jurisdiction of village panchayats? Or was it because it
was felt that the sarpanckas would make financial commitments to
NP a bargaining counter to obtain more resources for panchayats
themselves? Or because it was genuinely felt that funds required
to meet the NP expenses would be too substantial (the number of
NP could be quite large, e.g. Maharashtra has 3,446 NP, Rajasthan
—as of 1966 —had 1,370 NP)? Or was it felt that a greater degree
of bureaucratization of the functioning of NP might result if additional resources—including permanent accommodation and secreiSRqjasthan Report (1973: 42-3).
itStudy Team Retort {1962: 118-21).
" I d . , 121.
" I d . , 118.
" I d . , 119.
*
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tariat—were to be provided? Or was state inaction a compound
of all those elements? Or due to just plain inertia? One could well
understand that some sarpanchas of village panchayats would oppose
the rise of parallel powerful institutions in the form of NP. But the
inspecting magistrates and state departments might have looked
at the matter primarily in terms of efficient performance of functions
statutorily assigned to NP.
Both Maharashtra and Rajasthan subsequently abolished NP. 8 0
These actions do not conclusively indicate any general trend of the
future of NP in their own states, or for India as a whole. There is
still some persuasiveness in the urging of the Law Commission Report*1
and the Study Team Report that steps be taken to strengthen NP.
Whether the existing workload accurately reflects the level of need
for village based dispute institutions or points to structural impediments to their functioning, remains, a matter for further investigation.
The present state of affairs, in so far as one may generalize at allt
illustrates some major difficulties of translating ideology into action,
to which we will return in the last section of this paper.
Nature of Disputes and Quality of Justice

If available information on the organization and functioning of
NP is meager, information on the subject matter of disputes and
the quality of justice of NP processes and outcomes is virtually nonexistent. Aside from the statistical breakdown of disputed matters
into the categories of 'civil' and 'criminal,' neither the Fourteenth
Report of the Law Commission nor the 1962 Study Team Report gives us

information relating to those two dimensions. But to comprehend
NP we need to know about the types of disputes that reach them,
the nature of their adjudicatory processes, and the outcomes they
80

The State of Maharashtra did abolish NP with the passage of the Bombay
Village Panchayat (Amendment) Act, 1974, effective as of August 1, 1975. Cases
pending before the NP were transferred to regular civil and criminal courts. Govt. of
India, Ministry of Agriculture and Irrigation, Department of Rural Development.
PanckayaH Raj at a Glance, Statistics, 1975-6, 1977: 4, 20: 1; Report on National Juridicare: Equal Justice—Social Justice Bkagwati Committee Report (1978: 140-1).
Panchayati Raj at a Glance, Statistics (1975-6, 1977:4, 20-1); Bhagwati Committee Report (1978: 140-1). The State of Rajasthan also abolished NP in the Rajathan Panchayat (Amendment) Ordinance of 24 September 1975, rectified by legislation passed in February 1976. New provisions to replace the old NP with new
nyaya up samitis have apparently not been implemented. See Ministry of Agriculture
and Irrigation, supra. According to scholarly informants in 1978 most village adjudications in Rajasthan are being heard by gram pamkayats.
According to one official source, as of March 31,1976, NP were in operation in only
Gujarat, Himachal Pradesh, Jammu and Kashmir, Madhya Pradesh, Manipur
/Jlihar, Tripura, Uttar Pradesh, West Bengal and the Andaman and Nicobar Islands.
Ministry of Agriculture and Irrigation, supra:
81
Law Commission Report (1958: 923-5).
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arrive at. An understanding of the interrelation of NP on the one
hand and community dispute processing institutions on the other is
inconceivable without a detailed grasp of the nature of disputes,
sanctions and incentives entailed in the functioning of NP. 8 2
The Study Team had before it the proposal that NP be vested
with matrimonial jurisdiction. Its rejection of this proposal was
based on the ground that both legal rules and the facts to which they
would apply were extremely complex, and that the nyaya ponchos
could not be expected to have the requisite competence to deal with
them. 83 This may well be true, as the diversity of personal laws is
intimidating, even for specialists. On the other hand, the assumption
that villagers will avail themselves of the court system for family
law matters is unproven; indeed, available evidence shows lack of
both knowledge and will to have recourse to the court system. 84
This means that non-state legal institutions will continue to meet
this need, which is a major one. At the People's Court (lok adalat)
at Rangpur, for example, the bulk of disputes coming before the
court concern divorce, maintenance and custody. This is a nongovernmental body, founded by a charismatic outsider, which has
been functioning in a tribal area over a quarter of a century. The
lok adalat settled 17,156 disputes in the period 1949-71; of these,
10,165 involved marital relations. *5 It is clear that the lok adalat
system has displaced the NP system in the Rangpur area, in part
because it has effectively met the needs of the communities concerned. Insofar as the eventual displacement of community dispute
institutions is an aim of the NP system, it is undermined by the NP's
lack of this vital jurisdiction.
Concern with the quality of justice administered by the NP system
has been confined mainly to a theoretical and structural level. As
against considerable attention (and space) given to the issues of the
constitution of NP {election/nomination) or tr.aining programmes
(frequently recommended but not yet implemented) for the nyaya
panchas, existing literature does not probe the justice qualities of
NP's functioning. We have no systematic data, for example, on
'impartiality' in hearing and disposing of cases, equality in implementation (regardless of socio-economic status of parties involved)
or 'fairness' of individual decisions. We have reason to think that
substantial timelags do occur in disposal of cases; post-judgment

conciliation does raise doubt (as documented by the Rajasthan study)
concerning the justice of specific outcomes; and we know, broadly
speaking, that the rate of appeals from NP decisions is not very high.
We do not know whether this 'low' appeal rate is due to the appeal
provisions themselves or due to differential party capabilities (in
terms of knowledge and access) or due to party satisfaction with
NP decisions. Nor do we know, though we do need to know, how
far the levels of basic facilities made available to NP affect their
capacity to provide 'justice' in terms of the variables mentioned here.
Discussion of how the NP should be constituted so as to maximize 'impartiality' has inevitably centred on the impact of 'factions'
in villages upon the selection or election of nyaya panchas.86 But the
general conclusion on the issue (as to inevitability of factional
politics in the context of PR institutions) relates only to the structural
aspect of NP; not much attention has been devoted to how factionalism may affect the functioning of NP and the justice qualities of the
system. A recent study in U.P. indicates that factions within villages
can influence the NP substantially in favour of the powerful faction,
at the expense of justice values. 87 The data are not conclusive even
for the areas studied, but they suggest the justice qualities of the NP
processes cannot be properly studied merely by examining the
records or observing the processes of NP. The overall political
systems, including factional groupings in the units concerned, must
be carefully explored.
Concern for the justice qualities of the NP led the Law Commission in its Fourteenth Report to suggest short-term training programmes
of nyaya panchas. The Study Team gave considerable attention to
this aspect, noting that panchas needed training which would enable
them to comprehend the values involved in the notion of 'acting
judicially'. Panchas must be 'humble' as well as 'fearless'; they must
learn to 'bear in mind that all are equal before the law and that the
law is no respecter of persons'. They must 'conform to the principles
of natural justice and must not only avoid bias, ill will or affection
but must appear to have so avoided them'. Nyaya Panchas should
also be trained to 'administer justice in such a way that respect for
the law is maintained'; they must thus know well both the substance
and the procedure of the law which they have to apply. For this (and
related purposes) the Study Team prepared a comprehensive programme of training including coursework, preparation of a manual,
periodic refresher courses, seminars, conferences, panchayat journals,
radio programmes, etc. Judicial officers, lawyers, and law teachers

84
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It is, of course, clear, given the jurisdiction of NP, that cases of ritual lapse or
caste discipline would not directly come before NP, nor would disputes concerning
matrimonial affairs, family arrangements in general, or land relations reach NP. A
large area of dispute matters thus remains outside the jurisdiction of NP.
& Study Team Report (1962: 78-92).
84Chatterjee, Singh asd Yadav (1971).
83Baxi (1976:40).
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Commission Report (1958: 912-19); Study Team Report (1962: 47-57).
Singh (1972: 117-22). See also Hitchcock (I960); Nicholas & Mukhopadhyaya
(1962); Robins (1962).
87
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(among others) would supply the resources for training p
The Study Team noted that there was an overwhelming body
of opinion in favour of imparting training to nyaya panckas, and yet
few programmes of training were launched. Rajasthan trained
several hundred panchas in 1962-4, but this number was but a small
portion of the almost 25,000 panchas in the state (based on 20-25
panchas for each of 1,370 NP). 8 9 As recently as 1973, the state government of Manipur allocated Rs 20,000 for training of nyaya panchas.90
Little information is available on the effectiveness of these training
programmes. Bastedo noted the futility of Bihar's training efforts,
reporting that the rapid turnover of panchas in the state and the slow
pace of the training programme resulted in only one or two panchas
in each bench having received any formal help. 91
The Stutfy Team Report suggested several reasons which may explain
but not justify the difficulties Bastedo hints at. The number of persons
to be trained reaches the hundreds of thousands, many barely
literate. Financial problems of NP and the task of training panchas
in a broadly elective context further compounds the problem. The
Study Team Report still found that 'planned efforts' were necessary
to combat the 'general apathy 1 toward properly training panchas.92
It appears that apathy rather than planned effort is still the general
reponse of the states towards the imaginative suggestions of the
Study Team.
Conclusion
It may seem odd, after more than a decade of the era of democratic
decentralization and of NPs to raise the question 'Why Nyaya
Panchayats?1 The Maharashtra Report urging the abolition of NP and
the Rajasthan Report advocating reversal of separation from the
administrative panckayat make this fundamental question of more
than academic or historical interest. When we look at the purported
justifications of the NP system, we find the same sort of ideological
ambiguities as we found in relation to the PR system. These ambiguities may partially account for the present state of affairs in which
the NP have been institutionalized, like gram panchayats, but in an
unsystematic and uneven manner.
Like the village panchayats, NP have been perceived, despite
sufficient historical evidence to the contrary, as reviving an important
**Study Team Report (1962: 65-72); The Nyaya Panchayat Road to Justice (1963). The
latter is the manual for the nyaya panckas.
WRajasthan Administrative Reports (1963^1, 1964-5).
^Manipur Administrative Report (1972-3: 13).
« Bastedo {1969: 217-18).
V Study Team Report (1962:65-71).
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feature of traditional community life in India. Even when the intervening 'swing of the pendulum in favor of centralization' which
occurred during the Moghul and British eras is acknowledged,
administration of justice by villagers (and therefore decentralization)
is perceived as a 'swing back' to the 'historic past and . . . deep
rooted sentiment.' 93 The revivalist ideology is one important element
accounting for the creation and maintenance of the NP system.
The fervour for 'democratic decentralization' and the institutionalization of the PR system contributed to the creation of the
NP. As noted earlier, the logic of the PR system necessitated functional division of labour; it was felt that the wide range of functions
to be performed by village panchayats should not include 'judicial'
functions. Relief from the 'judicial' workload for these bodies was
important if they were to perform developmental tasks more efficiently. To this consideration was added the rationale of the separation
of the executive from the judiciary sanctified by Article 50 of the
Constitution.
The value of access to state justice was another theme which influenced the creation of NPs. Administration of justice could be
gotten 'at the door-step of the village' only through NP. When state
justice was brought to the village this way, it would have a different
complexion; it would be easy and cheap, less 'procedure ridden',
more 'informal and flexible' and more community based. 94
Nyaya Panchayats and village courts would (ii was fcli) also be
carriers of the secular, egalitarian, modernistic, legal ideology, and
thus assist in the desired transformation of society. The Law Commission in its Fourteenth Report, stresses the 'educative value' of NPs:
just as village panchayats would educate the villager in the art of selfgovernment, 'so would Nyaya Panchayats' train him in the art of
doing 'justice between fellow citizens and instill in him a growing
sense of fairness and responsibility'.95 In this image, the NP constitute an aspect of the overall developmental process.
The NPs are also visualized as the lowest rungs of the state system
of administration of justice. The Law Commission recognized NP
(and village courts) as very useful devices to prevent court congestion
at higher levels, and thought of NP primarily as petty courts. The
jurisdictional range of NP, as presently structured, amply substantiates this role.
On the other hand, it is not clear whether NPs constitute primarily
a sub-system of the state administration of justice system or a subsystem of the panchayats as organs of local self-government. At present,
NPs continue to be both. In relation to constitution, finances, and
93
M

Id., 31.
Id., 35-£.
Commission Report (1958: 900-10).
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secretariat, the NP constitute a sub-system of the panchayats; in their
operation, however, they are a sub-system of the state apparatus
of justice, both in terms of oversight and review and of relations with
police. 96
Finally (without being exhaustive), one may hypothesize that
NPs, consciously or otherwise, represent an extension of the state
legal system in rural areas. A desire ihr the eventual displacement
of community dispute institutions and for the eventual spread of
the ideology and values of the desired new order contributes to the
motivation for the creation and maintenance of the NP. Extension
of state law, of course, means extension of the formal polity at' the
expense of informal community processes. NP are supposed to combine some features of the state legal system (e.g. formal principles
of organization and operation, hierarchy, oversight and control)
with some prominent features of community dispute-handling
processes (e.g. informality, flexibility). This makes NP institutions
halfway between fully fledged judicial institutions of the state on
the one hand and these 'judicial' institutions which flourish under
the auspices of the communities themselves, without the aid of state
law.
One can readily see the diversity and incompatibility of those
various rationales for the creation of NP. Assessments of the efficacy
of NP will, of course, depend on which rationale or objectives are
preferred. Thus, if one were to view NP merely as a 'siphoning'
device which prevents overburdening of 'higher' levels of the court
system, the functioning of NP so far might seem satisfactory, as it
was viewed by the Law Commission and the Study Team Reports. On
the other hand, if one viewed NP in terms of their didactic /developmental roles, there would be much reason for dissatisfaction at
their present state. Similarly, as components of the state judiciary
NP continue to attract suggestions which will make them more
accountable and more capable (through training programmes),
though these do not seem imperative if NP are merely seen as 'siphoning' devices. On the other hand, greater inputs would be needed
for disseminating the ideology and values of a constitutionally desired
social order.
—
The diversity of objectives/rationales for the NP makes problematic both the status of NP and the role of the nyaya panchas.
NPs have a relatively insecure and subordinate status both as judicial
institutions and as institutions operating within the context of the
PR system, without being an integral part of it. The indeterminacy
of status also affects perceptions of role obligations; the nyaya panchas
are not magistrates (except in some statutory context), nor are they

adjudicators in the traditional sense. They are not elders of caste
panchayats; they do not necessarily enjoy a reputation for integrity
and wisdom; nor are they necessarily members of dominant jatis,
respected or feared and obeyed as such. Rather, especially when
not directly elected, they are ultimately the nominees of the sarpanch
or a distant official. However, the nyaya panchas, like community
adjudicators, are to perform their tasks in the spirit of community
service; unlike judicial officers they are not paid, their services being
honorary. And yet they are to work on this basis^or the state. Furthermore, unlike the community adjudicators, the powers of nyaya
panchas are limited with overwhelming clarity; and the ideology
inspiring their creation limits the range of sanctions to only those
which are available in state law, and that, too, at a level of utmost
modesty.
As members of the judiciary, the nyaya panchas are effectively
isolated from the power hierarchy of the village societies; they cannot
hold any formal position within village panchayats, samitis or parishads.
On the other hand, because they are not full-time or tenured members of the judicial service, they are not full fledged members of the
judiciary either.
In the discharge of their statutory functions, the nyaya panchas
are to administer justice according to the law; but the law they are
to administer requires basic training which they do not have. Nor
are they to be assisted in the task by trained lawyers or lawmen. They
have little option, in strict theory, except to follow the law, which
at best they may only partially understand; when, in fact, they reach
decisions in disregard of the law or on a basis other than the law
(conciliating when not explicitly provided or deciding on solidary
lines), they are liable to social and official criticism. The nyaya
panchas, at any rate the conscientious among them, may thus be
exposed to continuous role conflict.
The ambiguity of role spills over into the provision of facilities as
well. Informality and flexibility do not go well with the bureaucratization entailed in adequate secretarial organization. Social
distance, negating these features, may be reinforced if NP were to
be provided a permanent office. Indeed, any visible symbol of status
enhancement may be seen to move NP closer to the formal court
systems, thus 'frustrating' some basic aims of the enterprise. As a
consequence, we find ambivalence even on the provision of minimum
facilities for the performance of adjudicatory tasks.
Our structural diagnosis is confirmed by the fragmentary data
on workload which show the erosion of NP, once established. Al'fthough the evidence is indirect, it all points unmistakably to severe
institutional attrition. This unhappy condition seems to reflect the
basic ambivalence surrounding the very conception of NP. Earlier
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governmental policy never decided whether they were to be accessible local organs of official justice or community-based dispute
institutions promoted by the state. The pathos of the NP is that they
have achieved neither the impartiality of the regular courts (at their
best) nor the intimacy, informality and ability to conciliate of
traditional panchqyats (at their best). Instead NP seem in large
measure to have achieved a rather unpalatable combination of the
mechanical formalism of the courts with the political malleability
of traditional dispute processing.
Available data are insufficient to warrant a conclusive evaluation
of NP. In the dismal aggregates may lie hidden some exemplary
syntheses of intimacy and impartiality, conciliation and redress.
We need more than data about structure and workload. We need
to ascertain how NPs function and the needs and policies that are
served and frustrated by their functioning. Only intensive comparative studies of the working of NP in their social context could
provide a basis for a realistic assessment of the potentialities of NP
as a means of providing access to justice. 97 Although administration
of justice is a subject on which only states may legislate, the moribund condition of NP calls for a national policy to provide access
to justice that is based upon a realistic appreciation of the dynamics
of panchqyats and of alternative means of providing access.
Since the Declaration of Emergency in June, 1975, India has
entered a period « intensified reconsideration tit various institutional arrangements for securing justice. There has been an enhanced
concern with the implementation and effectiveness of various reforms. During Emergency Rule the Constitution was amended to
reduce drastically the role of the higher judiciary in reviewing
public policy. Many matters touching on crucial governmental
policies (land reform, procurement of food grains, labour relations,
etc.) were removed from the ambit of the regular courts and vested
in special tribunals. At the same time, there has been a pronounced
concern to increase the access of the poor to the regular courts,
evidenced by intense activity to implement long dormant schemes
1or legal aid and symbolized by the addition to the Constitution
of a Directive Principle enjoining the government to provide legal
aid to the poor.

The renewed interest in access and legal aid has found expression
in a variety of proposals for mobile legal aid units, rural law camps,
lay advisory and grievance boards, and even 'barefoot judges' (i.e.
law students in clinical programmes as adjudicators in villages).
The upsurge of interest in making law accessible was not, however,
noticeably marked by concern to change the character of the courts
or to revivify the NPs.
The end of Emergency Rule and the restoration of judicial
authority was accompanied by renewed interest in NP. The Bhaga-
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' 7 Since the body of this paper was completed, the first book-length study of NP
has been published: Kushawaka (1977); Nyaya Panchayats in India: A Case Study of
Varanasi District (1977).
Kushawaha does not discuss the dispute process or justice aspects of NP adjudications and outcomes, but this useful work provides some figures on NP in three blocks
of one district in U.P. Although the author's estimation is favourable, his data support
this paper's conclusions on dwindling caseloads, protracted dispositions, inadequate
financial and administrative support, lack of insulation from village politics, and
general apathy in the operation of NP.
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Justice" recommends retention and reinvigoration of NP and exhorts
the states to reconstitute them. In January 1978 Parliament commissioned a national committee chaired by Shri Asoka Mehta to
investigate PR institutions throughout India and to report on the
possibilities of further decentralization of local governmental, judicial
and developmental bodies. A draft report available in May 1978
called for an improved NP system in every state. It thus appears
that a new national policy on decentralized popular adjudicative
bodies is emerging. It is a policy that points once again to the unanswered questions posed by the fate of the NP experiment.

K. 9 8 Draft Report: Chap. VI (1978). The proposals for NPs are only one part of the
'•Report's expansive programme of legal aid, conciliation cells in the courts, public
interest law, etc-
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Indian Law as an Indigenous
Conceptual System*
When I first became interested in Indian law more than twenty
years ago, I encountered some quizzical reactions on the ground
that since most of Indian law is palpably Western in origin, studying
it could not reveal much about India. Nearly ten years ago, I wrote
a paper expressing my feeling of wonder that independent India had
not seen any serious attempts to dislodge the legal system imposed
on it by the British.1 Both intellectually and institutionally, there
seemed an acceptance of the mid-twentieth century system as something fully Indian. There is nothing, for example, like the conflicted but very genuine desire to get rid of the English language
as a medium of public life. This 1972 paper tries to explain this lack
of interest in dismantling the legal system; the findings boil down
to a widespread feeling among professionals, the urban elite, and
some villagers that 'this is our system'.
This situation points to the question of what we mean by an indigenous conceptual system. Is it one that the indigenous people feel is
theirs? Or do we have to look to some elite among the indigenes?
If so, which elite do we look to? That is very much the question here,
because in India there has been a displacement of an older elite,
who were the carriers of an earlier indigenous tradition. This does
not imply that the earlier legal complex was an exact counterpart
of the law complex that developed during British rule, although
each combined authoritative learning, governmental force, and
local dispute institutions.2 The strength of the modem law complex,
I have argued, is that it introduced a new and powerful set of ties
among these elements.3
The older legal tradition fit with other components of social life
in ways recognizable to elites and to lay people alike—and to
observers from afar. It elaborated such familiar notions as dharma
Reprinted from Social Science Research Council, Items, 32: 42-6 (Dec, 1978),
pp. 42-6.
1 Galanter (chap. 3).
2
Rocher (1972) suggests that the British made a fundamental error in equating
dharmasastra (Hindu systematic learning about duty) and its expositors with law and
lawyers.
1 Galanter (chap.2)>
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and it was embodied in persons of religious and political eminence.
What replaced it was an institutional-intellectual complex that does
not fit neatly with the other institutions. In the new dispensation,
there are discontinuities. But at the same time, law as an institution
is more differentiated from everything else, so that its inconsistency
widi the internal content of other institutions (e.g. family, temples,
castes) doesn't matter as much. 4
Perhaps India has moved from a situation in which all the major
intellectual-institutional complexes in the civilization were more or
less compatible, based (in theory at least) on a common fund of ideas
and worked out by a common fund of techniques. Now the institutional-intellectual complexes are bigger, more internally differentiated, more differentiated from each other, and more independent
of one another. Thus, a complex like 'law' can exist with its own internal socialization of key actors, its own technical vocabulary, its
own styles of thought, its own prestige hierarchy, its own system of
social support, and its own system of concepts and meanings. It forms
a large and partly autonomous subculture of its own. Is this the case
with other institutional-intellectual complexes as well (e.g. government, education, art, journalism) ?
When a society undergoes this kind of transformation, it seems
to me that 'indigenous' takes on a new meaning. In the old dispensation, one could spot a foreign element because' of its lack of
fit with others. But in the new world, institutions don't flow into
and reflect each other in the same way. It is a world of discontinuities and abrupt shifts between different parts of one's life experience. The indigenes are not always recognizable or accessible
to one another. There may be great barriers between one indigenous
phenomenon and another.
The law may loom as intrusive, alien, and external to many within
Indian society, while others may find it comfortable, known, wholly
familiar, and expressive of their values and outlook. Clearly, 'indigenous' cannot mean just that which is not of foreign origin. How
far back do you go? There have been many grafts on the tree. The
Indians have taken British law and have reworked it, imposed unique
stylistic features on it. 5 The affinities with British or American law
(there was a second wave of borrowing of American constitutionalism) are striking; the kinship is apparent, yet the Indian style is
quite distinctive.
As George Gadbois6 has pointed out, there must have been some
special predilection among Indians underlying this extraordinary
*Cf. Mayhew (1971).
5 Galanter (Chaps. 1 & 2).
(1977)
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receptiveness. This eager and unfaltering embrace of Western law
simply did not take place in Southeast Asia or in Japan (and I think
this is true for Africa as well).
The attachment to Anglo-Indian law (and its American-style
constitutional overlay) runs deep. Two major new pieces of evidence
suggest the tenacity of these forms in late twentieth century India.
First, there is the resistance to alterations in these institutional forms
manifested in connection with the 1975-7 Emergency regime.
Second, there is the disintegration of post-independence efforts to
revive nyaya panchayats (village tribunals).
During the 1975-7 Emergency, there was a decisive break with
the liberal constitutionalist vision of the legal order that was shared
by the Bar, officials, the political elite, and a large part of the populace since before independence — an order in which independent
courts vindicated private rights and curtailed official arbitrariness.
The major contours of the Emergency regime are familiar by now:
the elimination of civil liberties, particularly by control of the press
and by a reduction in the autonomy of organized groups such as
labour unions and the Bar; the elevation of the executive to decisive
supremacy over Parliament: and especially a reduction of the power
of the judiciary to decide public issues.
After a few gestures in the direction of repudiating the constitutional design, the government of Mrs Gandhi pursued a policy
of removing the courts from politically sensitive areas, making them
more subserviant politically but retaining, thus truncated, the rule
of law. The new constitutional amendments eliminated the judiciary's power to pass on the propriety of constitutionaTamend ments,
severely curtailed the power of higher courts to adjudge statutes
unconstitutional, and eliminated die jurisdiction of the ordinary
courts over such politically sensitive areas as government employment, revenue, land reforms, labour disputes, and elections. Roughly, all of the politically volatile cases were withdrawn from the
regular courts and put into tribunals that would, presumably, have
been more politically responsive. The supervisory power of the
regular courts over these tribunals was curtailed or eliminated. But
with these significant amputations—and subject to some attempts
to influence the judges by arbitrary transfers, etc.—the regular
courts were left to function as before. The pattern that emerged was
reminiscent of that the Spanish sociologist Jose" Toharia 7 suggests
is the classical authoritarian response to law. Referring to the final
years of the Franco regime, he wrote.
The situation of the ordinary courts under the present Spanish regime
(is characterized] . . . on the one hand by the considerable degree of independence allowed to the judges (with a consequent lack of political
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indoctrination and the exercise among them of a certain ideological
diversity) and on the other by the sharply curtailed and relatively unimportant sphere of action afforded them.

The administration of justice is thus controlled by avoiding the
political mobilization of individuals and institutions and by 'the
systematic reduction of the area of competence of ordinary tribunals'.
In spite of these drastic incursions into the legal order, there were
during the Emergency remarkable continuities. Most prominently,
there was an adherence to superficial legal proprieties and an unwillingness to depart from the major institutional forms of AngloIndian law. Although there were a few official mutterings about
people's courts, these did not amount to more than a scare. There
seems to have been no serious consideration of replacing or transforming the familiar brand of Anglo-Indian courts either with
'people's courts' or with indigenous panchayats. Indeed, the government undertook new commitments to support a massive legal aid
programme, presumably to increase access to and use of the legal
system.8 If there were outcroppings of a genuine desire to make
legal institutions responsive to popular needs, there was little sense
that these institutions would require alteration or transformation in
order to accomplish this.
Although both technocratic and populist themes were invoked
during the Emergency to constrain the autonomy of legal institutions, the new legal measures were in very much die same style
that had previously animated courts, lawyers, and legislators. The
Emergency measures involved no attempt to reshape legal forms,
but only sought to truncate and contain them. Law remained
formalist rather than instrumentalist, a matter of individual entitlements conferred from the top rather than one of facilitating group
mobilization, a matter for professionals rather than for lay participants.
As soon as the Emergency ended there was an immediate concern
to restore legal institutions to their former condition. Is this restoration only a temporary reversal of a long run trend toward the extrusion of a foreign element? In that light, one might see Mrs Gandhi
as a precursor of a movement to develop truly Indian political and
legal forms. But what is remarkable is that even during the Emergency there was no significant challenge to the basic form and style
of legal institutions. There was griping from the government side
? Toharia (1975).
8
While curtailing judicial power, the infamous 42nd. Amendment to the Indian
Constitution added a new Directive Principle that the State shall 'provide free legal
wd . . . to ensure that opportunities for seeming justice are not denied to any citizen."
The justice to be secured is, by implication, that dispensed by the then current variety
of laws, courts, and lawyers.
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about the courts interfering with what were thought to be issues
that should be left to Parliament and the Executive. But the basic
shapes and style of courts as institutions and of the legal learning
that they cultivate and dispense was never questioned. Both
Mrs Gandhi and her opponents shared a basic acceptance of India's
legal institutions.
The second body of data is that concerning the disintegration of the
nyaya panchaynts (village tribunals) promoted by the government after
independence. In a recent assessment of this programme [see chap.4],
Upendra Baxi and I found that the nyaya panchayats established in
the 1950s and early 1960s are for the most part moribund. Where
these tribunals have not been abolished by state governments dismayed at their workings, they have low case loads and enjoy little
public or official regard. Although lack of government support
undoubtedly made an important contribution to their demise, it
is dear that they never attracted significant support from the villagers
in whose name they were established. It is not clear whether they
withered away because they lacked the qualities of the traditional
indigenous tribunals or because they displayed them all too well.
Most likely, it was because they represented an unappetizing combination of the formality of official law with the political malleability
of village tribunals. Nevertheless, there now appears to be a new
wave of interest in these institutions.
Recent proposals to promote nyaya panchayats tend to visualize
them as agents for the efficacious delivery of official justice rather
than as means to revive indigenous justice. Thus, in a report 9 that
views itself as a radical critique of Indian legal arrangements,
Justice Krishna Iyer speaks glowingly of nyaya panchayats, citing
Lenin in their favour, and commends them as a promising counterpart to 'the system of justices of peace in the United Kingdom and
People's Courts in the Soviet Union. . . .' These examples he reads
as establishing that 'laymen may well be entrusted with dispensing
legal justice provided certain safeguards are written into the
scheme.' 10 It is clear that the 'legal justice' to be dispensed is the law
of the land and not that of the villagers or their spiritual advisors.
Nyaya panchayats are commended as inexpensive, accessible, expeditious, and suitable to preside over conciliatory hearings. The Report
recommends that they be staffed by superannuated judges and
retired advocates. Panchayat justice is seen as part of a larger scheme
of legal aid and as providing public access to the courts.
Charged with proposing concrete measures to secure access to
justice for the poor, the Bhagwati Report elaborates this discussion

of panchayats. After the obligatory nod to Mohandas Gandhi, the
Report observes that
. . . there can be little doubt that our legal and judicial system is not
adequate to meet the needs of the new society which is emerging in our
country. It is not effective to provide a solution to the new problems which
are coming up and presenting a challenge to contemporary society. It is
not sufficiently responsive to the new norms and values which are replacing the old and it does not reflect properly and adequately the new
approach which characterizes the true purpose and function of law.11

Thus, the legal system needs to be changed to become a more effective instrument for delivering justice to the poor and disadvantaged
and to do this it is necessary to consider ways of making justice cheap,
expeditious, and accessible. But again, this is justice of the current
variety.
The Report continues with an eloquent characterization of the
'file-fed . . . dehumanized' and procrastinating character of the
existing system. It comes out for a system of 'law and justice at the
panchayat level with a conciliatory methodology.' An idealized
account of pre-British panchayat justice and lengthy citation of
Gandhi are juxtaposed with Lenin's commendation of popular
participation and a former law minister's equation of panchayat
justice with people's courts.
Nyaya panchayats are endorsed on the ground that they would
remove many of the defects of the British system of administration
of justice since they would be manned by people with knowledge of
local customs and habits, attitudes and values, familiar with the
ways of living and thought of the parties before them. '[TJhe poor
would feel that the authority which is administering justice to them
is their own and not that of an alien system which they neither understant nor trust.' Yet the proposed panchayats do not depart from
current notions of law. The panchayat is to be comprised of a chairman,
the panchayat judge, 'having knowledge of law,' and two respected
lay members who would be drawn from a select panel for each case
by the panchayat judge. The lay members would be given rudimentary
legal training. The tribunal would proceed informally, would emphasize conciliation; there would be no professional lawyers, etc.
Legal questions would be decided by the judge and his decisions
could be reviewed by the District Judge. What seems to be proposed
is an informal, conciliatory, nonadversarial, small claims court with
some lay participation.
These reports indicate that even those Indian jurists who are most.
critical of the present system don't visualize an 'indigenous' alterna11

'Government of India (1973).
10
For an illuminating critique, sec Baxi (1975).
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tive to it—at least if we take 'indigenous' to mean a return to earlier
forms. I think it is fair to say that at the level of discourse about
policy, there is an almost-total obliteration of indigenous elements.12
However, if one looks at the social organization of modern Indian
law, I think it is possible to identify elements that seem to be the extension or projection of traditional patterns.
For example, when I recently attempted to trace in detail the
way a body of legal doctrine developed in contemporary India, I was
surprised to see how equivocal it was and how that equivocation was
so solidly institutionalized. Doctrines of authority and precedent and
the hierarchic organization of courts led me to expect a body of fixed
hierarchically-established doctrine. But the pressures of case load,
turnover of judges, the system of sitting in small benches, the limitations of legal research, and other factors combined to transform the
law into something very different. What purported to be a pyramidal hierarchy establishing fixed doctrine turned out to be a loose
collegium presiding over an open-textured body of learning within
which conflicting tendencies could be accommodated and elaborated.^
This suggests that the pattern of continuities and discontinuities is more complex than we might infer from the overt and
dramatic displacement of pre-British law. What was displaced
was, after all, not a seamless monolith but a complex comprising » di^inctive body of elevated l^gal 'earning, linked indirectly and unevenly to governmental practice and to the selfregulatory activities of villages, guilds, castes, and other groupings.
Hindu legal learning contemplated broad delegation of regulatory
functions to these groups, an expectation that was if anything exceded
in practice. 14 'Law' in the indigenous style included not only regulation that was local and comprehensible, but elements that
were more external and opaque to the locals. The imposition of
British law introduced both new legal learning and new techniques
for impressing this learning on the various lesser regulatory systems.
Much of the subsequent history of law in India may be seen as the
interplay between the nationalization of legal activity and the continuing drive for self-regulation in many sectors of social life: local
interests and understandings found new channels of expression and

the new national institutions learned to accommodate diyerse s<gts
of local regulatory activity.
The tension between authoritative higher law and local law-ways
was not introduced with British law, but was a constituent part of
the earlier indigenous system.15 Perhaps modes of combining local
and 'external' elements have survived the drastic changes of content.
Perhaps new and distinctively Indian ways of accommodating these
tensions have arisen. Or perhaps the Indian experience exhibits
universal features of the accommodation of diverse normative orderings in the legal systems of complex heterogeneous societies.
Certainly neither the presence of a multiplicity of normative orders
nor the gap between local law-ways and the most authoritative
legal doctrine are phenomena unique to India. But the sociology.
of law has had great difficulty in addressing these phenomena—
in part because it has shadowed a tradition of normative learning
which insistently obscured the visibility and centrality of these
features by branding them as marginal, transient, or pathological.16
Hindu law; on the other hand, openly embraced normative
diversity; legal learning was attuned to a multiplicity of legitimate
group norms. It may well be that the older Indian learning has
something to tell us about the patterns that prevail in India today.
For eample, indigenous notions of collegial authority or of deference
to local decision makers may help us to understand patterns of
regulation in contemporary India. And by extension they may help
us to develop concepts for exploring the way in which the official,
national legal systems in modern societies accommodate the variety
of normative orderings which, in spite of the law's pretensions to
hierarchic control, coexist with it. The relation of official law to the
other normative orders may, I surmise, provide the key to a deeper
understanding of law in modern societies.17 By learning from India's
very different way of visualizing them, we can hope to illuminate
these relations.
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The indigenous content of family law, the last redoubt of traditional law in the
modern system, has been eroded by a series of post-independence reforms. A brief
account may be found in Galanter (1978).J.D.M. Derrett (1978), the leading student
of these matters, contends that the traditional mould of Hindu marriage law was
shattered by 1976 legislation.
13
The example is elaborated in Galanter (1984).
14
The actual situation was rendered complicated beyond elaboration here by the
presence of Islamic as well as Hindu legal traditions.

15
Kidder (1978) attempts to separate the foreignness and the 'external' character
of British law in India.
'•Galanter (1974b).
' 7 Galanter (chap. 10).

