Notes for CSCS Presentation:

History of Indian Broadcasting Reform
(Sevanti Ninan and India Report-Bilbao)

The history of broadcasting in India can be traced back August 1921, when the Times of India, in collaboration with the Posts and Telegraphs Department, broadcast from its Bombay office, a special programme of music 'at the request' of Sir George Lloyd, the Governor of the Province, who listened to the programme sitting in Poona, about 175 miles away. 

Records of the Telegraph Department show that between 1921 and 1923, deliberations had started on the formation of a radio company in India, but it was amateur enthusiasts who actually showed the way. Technology savvy amateurs formed a small club in Calcutta and they obtained a temporary sanction to use a small Marconi transmitter. So the first proper radio service began in Calcutta with great fanfare in November 1923. A similar service was started in June 1924 in Madras by the Madras Presidency Radio Club and almost simultaneously in Bombay by the Bombay Radio Club. There was no concept of commercial earning from programmes and in time, all these clubs ran into financial difficulty. The British Government, neither at the centre nor at the provincial, really understood the power of radio nor its likely impact. The state looked at the entire system of broadcasting as a new source of revenue, from license fee imposed on the clubs to tax earned from importing the transmitters, and sales tax on the radio receiver sets. 

The 1920s was also the period when the non-cooperation movement was gathering strength in India and news from one part of the country was reaching quickly to other parts through the radio information corridor. Leaders of the movement came to radio clubs and spoke to listeners, telling them about their dreams, their plans, how some of them had faced bullets and lathi charges. They spoke of an India free of British oppressions and listeners began to responds by intensifying the freedom struggle in their own way. Officials in Delhi started wondering how radio could be controlled without appearing to do so. 

A registration fee for receiving sets was proposed, censorship of information began and the first set of guidelines for Broadcasting in British India was issued on 27th March 1925. The Government of India was prepared to grant a license to private enterprise for provision of broadcasting by means of stations to be erected in British India. The license was to be for ten years from the date of commencing at least one station. During the first five years, subject to satisfactory performance, the government would undertake not to give license to any other person or company for purpose of providing broadcasting service. Thus began the tradition of state controlled media. 

The Indian Broadcasting Company was formed in March 1926, ten years after the first radio station in the USA. The total number of radio licenses in India on 31.12.1929 was 7,775, marginally less than the total number of registered radio set owners in the USA.

The Indian Broadcasting Company however went bankrupt within three years and had to go into liquidation in 1930. Government decided to step in and an Indian State Broadcasting Service under the supervision of a Central Broadcasting Advisory Committee was formed. Stringent laws were enacted to enforce the payment of license fees and a 50% customs duty on radio sets helped to brighten up the financial prospects of broadcasting, but within eight months this too had to be wound up due to losses incurred. 

The Indian government’s current monopoly over broadcasting radio and terrestrial television is derived from the Indian Telegraph Act, 1885, which gave the government exclusive power to establish, maintain and work telegraphs and to grant licenses to others to do so. A 1957 amendment to the Act expanded the term telegraph to any telegraphic line, appliance and apparatus meant for communication and has been interpreted by courts to include radio and television.

Radio broadcasting in India is governed by The Telegraph Act of 1885 which gives the Central Government of India (GOI) exclusive rights for the establishment and working of telegraphy using electro-magnetic waves. Governance of broadcasting has its basis in the powers bestowed on the GOI by this Act. 

After much deliberation, government decided to create a post called the Controller of Broadcasting and appointed Lionel Fielden from BBC to take over the responsibility for broadcasting on India.  He landed at Bombay on 30th August 1935, and with him begins the real story of All India radio. 

By 1934, there were more than 10,000 radio sets in India and long distance broadcasts, especially from Europe had started reaching Indian homes. Many of these originated in Germany and the tenor of the broadcasts was not friendly to the British Raj. By the late 1920s, many of the princely states and colonies like Pondicherry, under French rule, Goa under the Portuguese, had started broadcasting. These stations incited anti-British sentiments that needed to be countered. Besides, the British government needed its own channel of communication, and they also needed someone who would understand the vast body of listeners and perhaps more important, someone whom the British could fully trust. 

Fielden fulfilled all this and more. He kept a tight control over all news and news-related programmes. Within a few months of taking over, the Indian Broadcasting Service was renamed as All India Radio on the 8th June, 1935. Records show a huge spurt in the sale of radio sets between 1935 and 1940. The monthly radio journal was renamed The Indian Listener. The name Akashvani was made an alternative name in 1958, after the Mysore state broadcasting station, then known as Akashvani, was absorbed into All India Radio in 1950 with the integration of the princely states into the union of India. When India became independent, there were six radio stations within the territorial area of India and three in the areas transferred to Pakistan. The first radio station to be opened in independent India was Jalandhar, opened on 1st November 1947. 

Space scientist Vikram Sarabhai is said to have influenced the development of television in India. He proposed India’s first experiment with farm television in 1967 and was the first to champion the idea of using direct broadcast television reaching rural populations. As a result of his planning, from the early 80s onwards, Indian TV became totally self- reliant in terms of its satellite requirements. 

TV, which was confined to Delhi until 1959, was extended to Bombay in 1972, and in 1973 to both Amritsar and Srinagar in a bid to counter PTV’s influence in these areas. The government installed 250 TV receivers in the Kashmir valley showing that the government had already begun seeing TV as an instrument of national security. 

Initially television services were operated by AIR, but DD took over when it was created a separate entity in 1976 under the MIB. The period of the Emergency saw strict control and use of both TV and radio for partisan purposes. After the end of the Emergency, the Janata government commissioned a white paper titled “White Paper on the Misuse of the Mass Media During the Emergency” which amongst other recommendations talked about the autonomy of Akashvani and DD. 

PM Morarji Desai set up the Verghese Committee based on whose recommendations, the government introduced a legislation to set up the Akash Bharati or National Broadcasting Trust. Its responsibilities included organizing public broadcasting and advising the government on broadcasting policy matters. It envisaged a board that would issue broadcasting licenses to private entities, and these would be able to transmit certain types of non-commercial programmes and news. 

The Bill was not enacted as the Janata government collapsed and it was not taken up by the Congress government. In fact, the government tightened control over the broadcast media. In 1980, the MIB issued policy guidelines for the official media. In 1982, The MIB issued a document titled News Policy for Broadcast Media that covers news selection and presentation, political coverage, coverage of the President, PM, and ministers, statements and rejoinders, strikes, bandhs, riots and disturbances, sex and crime, national calamities, deaths and anniversaries, external news, subversion and insurgency, comments and opinions, speculation and rumour, and parliament coverage.  Reflected in these are the concerns of national development and the maintenance of communal harmony and peace that can be traced back to the post independence era. 

After the assassination of IG, RG tried reforming the broadcast sector but abandoned these efforts as dissidence grew within the party and his own political problems grew. N 1989 the National Front government introduced a diluted version of the Akash Bharati Bill called the Prasar Bharati Bill. These dilutions included two conspicuous omissions – the clause promising to “uphold the fundamental right to freedom of speech and expression guaranteed by Article 19 (1) a of the Constitution and the clause pledging to “uphold the impartiality, integrity, and autonomy of broadcasting in India”. Parliament passed this Bill, but the government fell before it was notified. This Act went into cold storage for another 7 years till another Congress coalition decided to notify it in 1997.   

With the advent of the first Gulf War, satellite TV began to be beamed into India with private entrepreneurs quickly springing up in housing collectives offering cable connections linked to roof top dish antennae. In 1991, the Hong Kong based STAR TV began beaming channels into India via ASIASAT-1. In October 1992, Zee TV began telecasting. In 1994, the government enacted the Cable TV Regulation Ordinance followed by a law- the Cable Network Act and Rules which lay down a program code that ahs to be adhered to.  

The Cricket Association case  

Besides the coming of satellite television, the other main factor that resulted in the breaking of the government’s monopoly over broadcast and radio was the Secretary, MIB v. Crickt Association of Bengal case. The case a common decision for two separate disputes- one involved the BCCI’s sale of telecast rights for the Hero Cup to Transworld International, which was then refused uplinking facilities by VSNL. The second involved a similar dispute resulting in the stymieing of ESPN’s telecast of BCCI matches between Oct and Dec 2004. 

In both disputes, the government claimed that it had complete control over spectrum and frequencies, and could decide how these could be allotted and used. The Court, however ruled that airwaves constituted public property which must be utilized to further public good. It held that it was the duty of the state to ensure that the airwaves were utilized to advance free speech rights of citizens which was served by ensuring plurality and diversity of views and opinions. This, the court held, could not be ensured by a medium controlled by a monopoly. It ruled that the broadcasting media should be under the control of the public as distinct from the Government. The Court ordered the government to take immediate steps to establish an autonomous public authority.

In May 1997, the MIB introduced a Broadcast Bill which was the precursor to the 2007 Bill. It was meant to replace existing legislation at the time, and address issues related to an independent broadcasting regulator, cross media restrictions, new technologies like DTH , and provide for community broadcasting. 

In September 1997, Prasar Bharti was brought into existence with the notification of the Prasar Bharati Act. The government soon notified the amended Act to augment the autonomy granted to Akashvani and DD. The controversial Section 13 of the Act, which provided for the parliamentary committee to oversee the functioning of Prasar Bharti was dropped. The number of government officials on the Board was reduced to one. Other amendments took away the power of the government to determine the maximum limit of broadcasting time available for advertisements, as well as the power to fix fees and other service charges.

In 2001, the Government drafted a law called the Convergence Bill meant to replace the Telegraph Act, the Wireless Telegraphy Act, and the TRAI Act to form a single statutory framework for communications. This framework would have been anchored in an institution called the Communications Commission of India which would be responsible for licensing, regulating, and supervising communications. This Bill was referred to a Parliamentary Standing Committee which gave detailed comments, but the Bill has not be tabled.    

Statutory Framework

Government’s Exclusive Broadcasting Privilige 

Section 4(1) of the 120-year old Telegraph Act states that the Central Government has the exclusive privilege of establishing, maintaining, and working telegraphs within India. Section 3(1AA) of the Act defines telegraph broadly to include most modern communication devices irrespective of their underlying technology.
 Judicial decisions have also held that the term ‘telegraph’ includes the term telephone, television, radio,  wireless, mobile and video equipment. 
   

Section 5(1) of the Telegraph Act authorizes the Central Government to take temporary possession of a telegraph in cases involving public emergencies or public safety. Section 5 (2) enables the government to lawfully intercept telegraph messages on certain grounds. These include India’s sovereignty and integrity, state security, friendly relations with foreign states, public order, and preventing the commission of an offence. Section 8 of the Telegraph Act empowers the government to revoke a telegraph license for breach of any terms and conditions or for a default in making license-fee payments.  

Presently the government does not allow for terrestrial television services. However, the government allows private companies to produce TV channels in India that can be uplinked to satellites and distributed across the country. The government also allows TV channels produced in other countries to be downlinked in India subject to certain rules. DTH service providers are licensed according to guidelines framed for this purpose. 

The Government has opened FM radio market to private entities to the private market in 1999. Its 2005 policy has recommended another round of licensing. The government has also allowed licenses for community radio stations. Educational institutions, and recognized organizations are allowed to operate community radio stations under existing guidelines framed by the government. However there are a number of content restrictions that operate for private and community radio, including a ban on news.  

Regulation: 

Telecom Regulatory Authority of India (TRAI) Act, 1997 allows for the government to notify broadcasting services as a ‘telecommunication service’ under the Act. The government issues a notification in 2004, thus giving TRAI the power to regulate broadcasting and cable services.

Definition:

Defines broadcasting to mean “the dissemination of any form of communication like signs, signals, writing, pictures, images, and sounds of all kinds, by transmission of electromagnetic waves through space or through cables intended to be received by the general public either directly or indirectly through the medium of relay stations and all its grammatical variations and cognate expressions shall be construed accordingly. 

Licensing:

To offer most forms of broadcasting, a broadcaster must have two licenses: 1) a general license from the MIB to offer telegraph services (under the Telegraph Act), and 2) a wireless operating license from the Wireless Planning and Communication (WPC) Wing of the Department of Telecom, (under the Wireless Telegraphy Act).   

BROADCASTING BILL 2007

The Ministry of Information and Broadcasting posted another avatar of the Broadcasting Bill in 2007, ten years after the first version was circulated. It asked for responses from civil society organizations. The following are a few salient points and responses: 

Regulatory Framework Proposed

The Bill proposes the creation of a number of regulatory structures and authorities, some of which have puzzling and overlapping jurisdiction.

I. BRAI (Broadcasting Regulatory Authority of India) 

Central Government to appoint 7 members on the recommendation of a committee comprising the Chairman of the Rajya Sabha, Speaker of the Lok Sabha and Leader of the Opposition in the Lok Sabha. The members have to have specialized knowledge and professional experience of at least 25 years in the field of :

(a) Television, Radio, Cinema, Advertising, Audio-Visuals, Fine Arts etc.; 

(b) Journalism, Mass Communication, Literature, Social Sciences etc.; 

(c) Finance, Commerce, Audit, Accountancy etc.; 

(d) Electronics, Telecommunication, Information Technology etc; 

(e) Consumer Affairs, Social Work/Service, Civil Society Organizations etc.; 

(f) Law, Judiciary etc.; 

(g) Public Administration, Management

The members shall hold office for six years or until they attain the age of 65. One third of the members retire every second year. 

However, the Authority seems to be lack any substantive powers. It has to notify terms and conditions for licenses based on policy guidelines prescribed by the government. 

II. Licensing Authority:

The actual task of granting, refusing and revoking licenses has been given to a “Licensing Authority” who is an officer of the Central government appointed for a certain period of time. These officers also have the power to search and seize equipment under the Act. 

III. Public Service Broadcasting Council:

The Bill provides for the setting up of a Public Service Broadcasting Council comprising six members appointed by the Central government from amongst persons of eminence in public life, media and civil society, and one representative of Prasar Bharati. Its functions are to ensure the compliance of the public service broadcasting requirements under the Bill, producing public service messages and creating mechanisms to provide free airtime for public service content created or funded by civil society groups. 

Under the Bill every broadcasting service provider shall discharge such public service broadcasting obligations as the {Central Government} may prescribe from time to time in accordance with the limits indicated below: 

(a) The share of content produced in India shall be as prescribed by the {Central Government} and shall not be less than 15% of the total content of a channel broadcast during every week. 

 (b) The share of public service/social messaging through advertisements and such other promotional materials/messages shall be as notified by {Central Government} from time to time and not more than 10% of the total commercial time of a channel broadcast during every week. 

(c) The share of public service/socially relevant program content shall be as notified by {Central Government} from time to time and {not more than} 10% of the total program content of a channel broadcast during every week. 

Powers given to the Government

Sections 5 and 6 of the Bill enable the Central Government to direct the service provider to stop transmissions in two circumstances 

a) in a situation of external threat of war involving India

b) “under exceptional circumstances if it appears necessary or expedient to do so in public interest, in respect of any broadcasting service, which is considered prejudicial to relations with a foreign country, public order,  or internal security

The Bill gives the Licensing Authorities the power to search and seize equipment in case of violation of these two sections or the clauses with respect to requirement of licenses and registration of channels. 

Registration of channels (1) Every service provider shall register his television or radio channel with the Authority in the manner prescribed. (2) The Authority may refuse to register a channel, if it is of the considered opinion that the content of the channel is likely to threaten the security and integrity of the State or threaten peace and harmony or {public order} in the whole or a part of the country, or threaten relations with foreign countries

Punishment for Offences Under the Act: 1) A person who in contravention of the provisions of this Act, provides, distributes or receives any broadcasting service which is not licensed under sub-section (1) of section 3 or broadcasts a channel which is not registered under sub-section (1) of section 4, or abets or assists transmission or distribution of such service or content, as the case may be, in any manner shall be guilty of committing an offence of illegal broadcasting, and on conviction, shall be punishable with imprisonment which may extend up to three years, or with fine which may extend up to rupees twenty five Lakhs or both, and for subsequent offence and conviction such imprisonment may extend to five years or fine up to rupees fifty Lakhs, or with both. Provided that unauthorized decoding or receiving of a program that is not permitted or of a channel that is not registered or dealing in or distribution of equipment for the purpose shall also constitute an offence of illegal broadcasting and shall be dealt with accordingly.}

Cross Media Restrictions 

No content broadcasting service provider together with its interconnected undertakings shall have more than 20 % of paid up equity or have any other financing or commercial arrangement that may give it management control over the financial, management or editorial policies of any broadcasting network service provider( DTH, Cable TV Network etc). 

Provided that this condition will not be applicable in cases where a  content broadcasting service provider requires a teleport or such other infrastructure for captive use to make its content available to other broadcasting network service providers. 

No broadcasting network service provider together with its interconnected undertakings  shall have more than 20 % of paid up equity or have any other financing or commercial arrangement that may give it management control over the financial, management or editorial policies of any content broadcasting service provider. 

No content broadcasting service provider together with its interconnected undertakings shall have more than 15 % of the total number of channels in a city or a state subject to a prescribed overall ceiling  for the whole country.
Content Restrictions
The MIB has drafted a separate Content Code in the form of self-regulation guidelines to go with the Broadcast Bill. There are two levels of self regulation:

1. Every BSP should have its own internal mechanism to comply with the Certification Rules for which it may appoint one or more Content Auditors of requisite qualification and experience. The BSP has to have its own internal guidelines to ensure compliance with the content rules

2. The Central Government or the BRAI may authorize industry segment level organization to set up their respective Broadcasting Consumers’ Complaints Committees (BCCC). Such BCCCs shall consist of professional experts with adequate representation from the relevant industry segments, the Consumers or other civil society organization as well as eminent person with legal or regulatory experience, to adjudicate on public complaints or appeals. E.g The Indian Broadcasting Association has been asked to set up a complaints mechanism for television channel operators broadcasting on cable/satellite/DTH. Similarly, the Cable Operator’s Federation of India has been asked to set up a complaints mechanism for Multi Service Operators and Local Cable Operators. BCCCs are empowered to receive appeals/complaints regarding programmes or advertisements broadcast by a BSP. It can direct the BSP not to telecast an objectionable programme, to make suitable changes.  Appeals on these decisions can be filed before the  BRAI. 

Content Certification Rules, 2007:

3. Categorisation  of Content:
(a) Category ‘U’ for programmes which are suitable for unrestricted viewing by all viewers;

(b) Category ‘U/A’ or ‘PG’ for programmes which are suitable for restricted viewing only by adults or by minors above the age of 12 years under parental guidance

(c) Category ‘A’ for programmes which are suitable for restricted viewing only by adults above the age of 18 years.

(d) Category ‘S’ for scientific, technical and medical programmes or films which are suitable for restricted viewing by professionals or a class of persons for professional or educational purposes.

2. The BSP shall broadcast each category of program in accordance with scheduling set out below:
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Categorisation System: 

Themes: 

Crime and Violence

Sex Obscenity and Nudity

Horror and Occult

Drugs, Smoking, Tobacco, Solvents and Alcohol

Libel, Slander and Defamation

Religion and Community

Harm and Offence 

Advertisements

General Restrictions

Show one of these in detail to explain the issues that come up

News and Current Affairs is covered by a separate section. Some of the restrictions laid down here are:

· News should be reported with due accuracy and presented with due impartiality. Accuracy requires the verification (to the fullest extent possible) and presentation of all facts that are necessary to understand a particular event or issue
· News should be well balanced and BSP shall endeavour that news is comprehensive, factual material is presented accurately and all viewpoints represented fairly. Commentary and analysis shall be clearly distinguished in the news and actual news should precede the commentary and analysis.
· In presenting Talk Shows/Discussions on any issue of public importance, views both for and against must be presented in a balanced manner, truly, objectively and impartially
· Good taste should guide the selection and presentation of news. Morbid, sensational, or alarming details not essential to factual reporting should be avoided
· BSP should not give undue prominence to the view and opinions of particular person or bodies on matters of political or industrial controversy and matters relating to current public policy
· News should not jeopardize the security of the nation and care should be taken that news broadcasts are in the interest of the nation. All plans for a broadcast which explore and expose the views of people who use or advocate violence for the achievement of political ends must be considered carefully by senior editorial/ management before any arrangements for broadcasting are made
· News should not jeopardize any ongoing criminal investigation and should exercise due care in such cases
· BSP’s should avoid a trial by media since “a man is innocent till proven guilty by law”. In such cases care should be taken to present both sides of the story and present a balanced view
· Channels must not use material relating to persons’ personal or private affairs or which invades an individual’s privacy unless there is an identifiable larger public interest reason for the material to be broadcast
· No advertising matter shall be offered as news or included in the content of a news programme or newsreel.

· Any scene/clipping/footage depicting excessive violence, nudity, obscenity and vulgarity that is not suitable of viewing by children and in family setting must be avoided.

· Simulated news (for example, in drama or in documentaries) must be broadcast in such a way that there is no reasonable possibility of the audience being misled into believing that they are listening to, or watching, actual news
· While reporting violent events, natural calamities and accidents, appropriate regard must be paid to the feelings of relatives and viewers and inclusion of images of dead or seriously wounded people or gruesome and gory scenes, which may seriously distress or offend substantial number of viewers, should not be included in the telecast. The feelings and sensitivities of grieving relatives or the injured must be respected and interviews avoided.

· The dead should be treated with respect and not shown unless there are compelling reasons for doing so. Close ups or faces and serious injuries in case of disasters/riot etc. should be avoided

· With regard to minors, victims of rape and sexual crimes greatest care should be taken to protect their identity
· Broadcasters shall advise viewers in advance of showing scenes of extra-ordinary violence, or graphic reporting on delicate subject matter such as sexual assault or court action related to sexual crimes, particularly during newscasts and updates when children could be viewing. Senior editorial control must be exercised for selecting material in relation to telecast of violent events, accidents and natural calamities, in addition to examination by the Content Auditor
� “..any appliance, instrument, material, or apparatus used or capable of use for transmission or reception of signs, signals, writing, images and sounds or intelligence of any nature by wire, visual, or other electro-magnetic emissions, radio waves or Hertzian waves, galvanic, or magnetic waves”    


� However the physical possession of radio and wireless equipment is regulated by the Indian Wireless Telegraphy Act, 1933. 





