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The Case of the Speluncean Explorers™
{1949

In the Supreme Court of Newgarth, 4300

Tue defendants, having been indicted for the crime of murder, were convicted
and sentenced to be hanged by the Court of General Instances of the County of
Stowfield. They bring a petition of error before this Court. The facts sufficiently
appear in the opinion of the Chief Justice,

TruerenNy, C. J. The four defendants are members of the Speluncean
Society, an organization of amateurs interested in the exploration of caves. Early
in May of 4299, they, in the company of Roger Whetmore, then alsoa member of
the Society. penetrated into the interior of a limestone cavern. . . . While they
were in a position remote from the entrance to the cave. a landslide occurred.
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Heavy boulders fell in such a manner as to block completely the only known
opening ta the cave. When the men discovered their predicament they seitled
themselves near the obstructed entrance 1o wait . . . o rescue party. When the
imprisoned men were finally released it was learned that on the twenty-third day
after their entrance into the cave Whetmore had been killed and eaten by his
COMpanions.

From the testimony of the defendants. which was accepted by the jury. it
appears that it was Whetmore who first proposed thut they might find the
nueriment without which survival was impossible in the flesh of one of their own
number. It was also Whetmore who first proposed the use of some method of
casting lots. calling the attention of the defendants to 4 pair of dice he huppened
to have with him, . . .

Before the dice were cast. however. Whetmore declared that he withdrew
from the arrengement. as he had decided on reflection 1o wam Tor another week
before embracing an expedient so frightful and odious. The others charged him
with a breach of faith and proceeded 1o cast the dice. When.it came Whetmore's
turn, the dice were cast for him by one of the defendants. and he was nsked to
declare any objections he might have to the faimess of the throw. He stated that
he had no such objections. The throw went against him, and he was then put to
death and =aten by his companions.

After the rescue of the defendants . . . they were indicted for the murder of
Roger Whetmore. . . . [Tlhe trinl judge ruled that the defendints were guilty of
murdering Roger Whetmore. The judge then sentenced them to be hanged. the
law of our Commonwealth permitting him no discretion with respect 10 the
penalty to be imposed. Afiter the release of the jury. its members joined in a
communication to the Chief Executive asking that the sentence be commuted 1o
an imprisonment of six months. The trial judge addressed a similar com-
municaton to the Chief Executive. . . .

It seems to me that in dealing with this extraordinary case the jury and the trial
judge followed a course 1hat was not only fair and wise. but the only course that
was open to them under the law. The language of our statute is well known:
“Whoever shall willfully take the life of another shall be punished by death.”
N.C.5.Ans) § 12-A. This statute permits of no exception applicable 1o this
case, however our sympathies may incline us to make allowance for the iragic
situation in which these men found themselves,

In a case like this the principle of executive clemency seems ndmirably suited to
mitigate the rigors of the law, and [ propose 10 my colleages that we follow the
example of the jury and the trial judge by joining in the communications they
have addressed to the Chief Executive, There is every reason to believe that these
requests for clemency will be heeded. coming as they do from those who have
studied the case and had an opportunity to become thoroughly acquainted with
all its circumstances. It is highly improbable that the Chief Executive would deny
these Tequests unless he were himself to hold hearings at least as extensive as
those involved in the trial below, whith lasted for three months. The holding of
such hearings {(which would virtually amount to a retrial of the case) would
scarcely be compatible with the function of the Executive as it is usually con-
ceived, | think we may therefore assume that some form of clemency will be
extended 10 these defendants, If this is done, then justice will be accomplished
without impairing either the letter or spirit of our statutes and without offering
any encouragement for the disregard of law.

Foster, J. 1 am shocked that the Chief Justice. in an effort to escape the
smbarrassmemnts of this tragic case. should have adopted. and should have
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proposed o his colleagues. an expediont at onee su sordid el so obwais |
helieve something more is on trial in this e than the fate of thoese unfortunite
explorers: that is the luw of our Commuomwenlth, I rhis Court dueckires that umder
our law these men have committed a erime. then our liw s itsell convicted in the
tribunal of common sense. no matter what happens to the individuals invalved in
this petition of error. For us 1o assert that the luw we uphold und expound
compels us to a conclusion we are ashamed of. and from which we can only
escape by nppealing to o dispensation resting within the personal whim ol the
Executive, seems to me (o umount to an admission that the Lvw of this Commuon-
wealth no longer pretends to incorporate justice.

For myseli. 1 do not believe that our law compels the monstrous conclusion
that these men are murderers. | believe. on the contrary. that it declares them 1o
be innocent of any crime. 1 rest this conclusion on two independent grounds,
either of which is of itself sufficient 1o justify the acguittal of these defendanis.

The first of these grounds rests on a premise thil may arouse oppusition until it
has been examined candidly. | take the view that the enacted or positive law of
this Commonwealth, including all of it statutes und precedents, is inapplicable to
this case, and that the case is governed instead by whit ancient writers in Europe
ind America called “the law of nature.”

This conclusion rests on the proposition that our positive luw is predicated on
the possibility of men's coexistence in society. When g situation arises in which
the coexistence of men becomes impossible. then u condition that underlies all of
our precedents and statutes has ceased to exist. When that condition disappears,
then it is my opinion that the force of our positive law disappears with it. We ure
not accustomed to applying the muxim cessanic ratione legis. cessat ef ipsa fex o
the whole of our enacted law. but I believe that this is a case where the maxim
should be so applied. =

The proposition that all positive law is based on the possibility of men’s
coexistence has a strange sound. not because the truth it containg is strange, but
simply because it is a truth so.obvious and pervasive that we seldom have oocasion
to give words to it. Like the air we breathe. it so pervades our environment that
we forget that it exists until we are suddenly deprived of it. Whatever particular
objects may be sought by the various branches of our law. it is apparent on
reflection that all of them are directed toward facilitating und improving men’s
coexistence and regulating with faimess and equity the relutions of their life in
common. When the assumption that men may live together loses its truth. as it
obviously did in this extraordinary situation where life only became possible by
the taking of life. then the basic premises underlying our whole legal order have
lost their meaning and force.

Had the tragic events of this case taken place a mile beyond the territorial limits
of our Commonwealth. no one would pretend that our law was applicable to
them. We recognize that jurisdiction rests on a territorial basis. The grounds of
this principle are by no means obvious and are seldom exarmined. 1 take it that this
principle is supported by an assumption that it is feasible to impose a single legal
order upon a group of men only if they live together within the confines of a given
aren of the earth's surface. The premise that men shall coexist in a group
underlies, then, the territorial principle. as it does all of law. Now | contend that a
case may be removed morally from the force of a legal order. as well as
geographically. If we look to the purposes of law and government. and to the
premises underlying our positive law, these men when they made their fateful
decision were as remote from our legal order 35 if they had been a thousand miles
beyond our boundaries. qu?in a physical sense. their underground prison was
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tell you the average cost in human lives of 3 thousand miles of a four-lanc
concrete highway. Yet we deliberately and knowingly incur and pay this cost on
uwmummummmwum
If these things can be said of a socicty functioning above ground in a normal and
ordinary manner. what shall we say of the supposed absolute value of a human
mmlhmﬁMhMMMuﬂtﬁm
Whetmore found themseives?

This concludes the expositon of the first ground of my decision. My second
ground proceeds by rejecting hypothetically all the premises on which [ have so
mm.lm&mmwwlmmhmu
the situation of these men removed them from the effect of our positive law, and |
assume that the Comolidated Statutes have the power 10 penetrate five hundred
feet of rock and 1o impose themselves upon these starving men huddled in their

Now it . of course, perfcctly clear that these men did an act that violates the
Interal wording of the statute which declares that he who ~shall willfully take the
life of another™ 1s a murderer. But one of the most ancient bits of legal wisdom s
the saying that a man may break the letter of the law without breaking the law
itself. Every proposition of postiive law, whether contained in 2 statute or 3
pﬁimﬁuhmm.hmmdhm
prarpose. This is. a truth s clementary that it s hardly pecessary to expatiate on it.
IMustrations of its applcation are numberiess and arc to be found i every branch
of the law_In Commaonwegith v. Staymore the defendant was comnacted under 3
mmt.mn“w\aﬂhﬂﬂmhtpﬂ
wummmmumﬂnm&m.m“
pmh_ﬁqu“&m-wwwlpﬁd
demonstration in which he 100k no part and which he had no reason 1o anticipate.
His conviction was set aside by this Court, although his case fell squarcly within
the wording of the statute. . . .

The statute before us for interpretation has never been applicd fierally.
Centunies ago it was established that a killing i seif-defense s excused. There o
mﬁgiﬁ“ﬂhmm“ﬂimm
attempts have been made 10 reconcile the legal treatment of self-defense with the
words of the statute, but in my opimion these are all merely ingenious sophistrics.
mmauumnwa-&m&umhmm
the words of the starute, but only with its purpose.

The true reconciliation of the excuse of self-defense with the statute making it a
crime 1o kill another is 10 be found in the following line of reasoning. One of the
Mmm:;uﬁihﬂbnihﬂmmm
mmaumﬁiimﬁ&ﬂnhﬁhﬂ-nﬁh-ﬂ-
defense is murder such a rule could not operaic in a deterrent manncr. A man
whose life is threatened will repel his aggressor, whatever the law may say.
mewhhﬂmdaﬁdwnnnﬂdj
deciare that this statute was not intended to apply 10 cases of self-defense.

When the rationale of the excuse of self-defense is thus explained, it becomes
w#npuﬁyummqhw&mwemuh.lﬁﬂ
lkfmmnymm“hdwmhhmpmd
m.wmhmﬂmmmmhw&ﬂm
be hﬂzmdwmﬂm_w,ﬂumﬂh
statute imemgtmyi:hwulmuuduunutnpplyloihhm.m
withdrawal of this situation from the effect of the statute is justified by precisely
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the same considerations that were upplicd by our predecessons i office ventunus
ago 1o the case of self-defense.

1 accept without reservation the proposition that this Court is bound by the
statutes of our Commonwealth, - . _ The line of reasoning | huve applied above
raises no question of fidelity to enacted law. though it may possibly maise a
question of the distinction between intelligent and uminielligent fidelity. . . . The
correction of obvious legislative errors on oversights is not to supplant the
legislative will, but to'make that will effective.

| therefore conclude that on any aspect under which this case may be viewed
these defendants are innocent of the crime of murdering Roger Whetmare. and
that the conviction should be set aside.

Tarnng, ). . - . Aslanalyze the opinion just rendered by my brother Foster.
I find that it is shot through with contradictions and fallacies. Let us begin with his
first proposition: these men were nol subject 1o our law because they were notina
“state of civil saciety” but in a “state of nature.” | am not clear why this is so.
whether it is because of the thickness of the rock that imprisoned them, or
because they were hungry. or because they had set up a "new charter of
government”’ by which the usual rules of law were to be supplanted by a throw of
the dice. Other difficlties intrude themselves. If these men passed from the
jurisdiction of our law to that of “the law of nature,” at what moment did this
aecur? Was it when the entrance to the cave was blocked, or when the threat of
starvation reached a certain undefined degree of intensity. or when the agree-
ment for the throwing of the dice was made? These unceriainties in the doctnine

proposed by my brother are capable of producing real difficulties. Suppose, for
example, one of these men had had his twenty-first birthday while he was
imprisoned within the mountain. On what date would we have to consider that he
had attained his majority—when he reached the age of twenty-one. at which time
he was, by hypothesis, removed from the effects of our law. or only when he was
released from the cave and became again subject to what my brother calls our
*positive law"? These difficulties may seem fanciful, yet they anly serve to reveal
the fanciful nature of the doctrine that is capable of giving rise to them.

But it is not necessary to explore these niceties further to demonstrate the
absurdity of my brother's position. Mr. Justice Foster and [ are the appointed
judges of a court of the Commonwealth of Newgarth, swom and empowered to
administer the laws of that Commonwealth. By what authority do we resolve
ourselves into a Court of Nature? If these men were indeed under the law of
nature. whence comes out authority to expound and apply that law? Certainly we
are not in a state of nature.

Let us look at the contents of this code of nature that my brother proposes we
adopt as our own and apply to this case. What a topsy-turvy and odious code it is!
It is a code in which the law of contracts is more fundamental than the law of
murder. It is a code under whicha man may make a valid agreement empowering
his fellows to eat his own body. Under the provisions of this code, furthermore,
such an agreement once made is irrevacable, and if one of the parties attempls 10
withdraw, the others may take the law into their own hands and enforce the
contract by violence—for though my brother passes over in convenient silence
the effect of Whetmore's withdrawal, this is the necessary implication of his
argument.

The principles my brother expounds contain other implications that cannot be
iolerated. He argues that when the defendants set upon Whetmore and killed
him . .. they were only exercising the rights conferred upon them by their
bargain, Suppose. however. that Whetmore had had concealed upon his person a
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revolver, and that when he saw the defendants ibout 1o slaughter him he hy ¥
them to death in order (o save his own life. My hri'll|1L'["i-ﬂ'.hITIHITIL1l Tﬁp;ﬂj’:‘:
these facts would make Whetmore out 1o he i murderer, sinee the exeuse of <l
defense wouttll have 1o be denied to him, 1 his assnilants were acting righlful-lv in
secking 1o bring about his death, then of course he could no mone plead thee
excuse that he was defending his own life than could a condemned prisoner who
:.l:::k down the executioner lawfully attempting to pluce the nouse about his
All le'lh?s-t considerations make 1t impossible for me 1o aceept the first part of
my brother's argument. | can neither accept his notion that these men were under
a L‘Ddtlﬂf nature which this Court was bound to apply to them. nor can | accept
the odious and perverted rules that he would read into that code. 1 come now 1o
the second part of my brother's opinion, in which he seeks to show thai the -
def:n_dan!s. did not violate the provisions of N.C.S.A.(».5.) § 12-A. Here the
way. instead of being clear, becomes for me misty and ambiguous. though my
brother seems unaware of the difficulties that inhere in his demonstrations. '
‘ The gist of my l?rothcr'r. argument may be stated in the following terms: No
statute, whatever its language, should be applied in 2 way that contradicts its
ﬁlfr:];zﬁc. :.'}m: of the purposes of any criminal statute is to deter. The application
oo statute making it a crime to kill another to the peculiar facts of this case
. | contradict this purpose, ful_' it is impossible to believe that the contents of
tte criminal code could operate in a deterrent manner on men faced with the
:l;::nr:t{:egﬂéc;;;‘catg;am rcat;nning by which this exception is rend into the
. rother observes, 1 ich i ied |
perrd - Aoyl Ysa'rrlc as that which is applied in order to
Now let me ouﬂu.w briefly, however, the perplexities that assail me when |
ebremmuu_: my brother's dcn?onmaiion more closely, [tis true that a statute should
_ﬂ.pp]_ll:dlm the li;ln of its purpose, and that one of the purposes of criminal
Ie!gultuop is recognized to be deterrence. The difficulty is that other purposes are
also ascribed to the law of crimes. It has been said that one of its objects is to
provide an wdarty_uu:[cl for the instinctive human demand for retribution. . . .
g‘hhiaisu been said that its object is the rehabilitation of the wrongdoer. . . .
¢ theories have been propounded. Assuming that we must interpret a statute
in the light of its purpose, what are we to do when it has many purposes or when
mr simil dTi;cuhy :
ar is presented by the fact that although there is i
my brother's interpretation of the excuse of self-defense .g:;m“ is ml::::ﬂrtllgrfi':vr
which assigns to that excuse a different rationale. . . . The taught doctrine of our
law schools, . . - Tuns in the following terms: The statute concerning murder
man::ﬁllmrwqat ‘I‘ht.:lrnan who acts to repel an aggressive threat to his own
B s nam:? I]i‘mlllig:;l mnhm{u to an impulse deeply ingrained in
is l;?l familiar with this line of ransnn‘::g. H !mm" D 4 e
fow the familiar explanation for the excuse of self-defense just ex
obmusl{ca-'nnm be applied by analogy to the facts of this case. 'I‘fll:eﬂse m]:unu:c‘:::
nhotonly willfully” but with great deliberation and after hours of discussing what
It ?I.i should do. Again we encounter a forked path, with one line of reasoning
.F;. ngusin one qlrccflon and another in a direction that is exactly the opposite.
is per;_)lexn_ty is in this case compounded, os it were. for we have 1o set off one
explanation, incorporated in a virtually unknown precedent of this Court, against
another explanation, which forms a pan of the taught legal rradition of our law
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schools, but which, so far as | know, has never been adopted in any judicial
decision. . . .

-+« | have difficulty in saying that no deterrent effect whatever could be
attributed to a decision that these men were guilty of murder. The stigma of the
word “murderer” is such that it is quite likely, I believe, that if these men had
known thal their act was deemed by the law 1o be murder they would have waited
for a few days at least before carrying out their plan. During that time some
unexpected relief might have come. 1 realize that this observation only reduces
the distinction to a matter of degree, and does not destroy it altogether. It is
certainly true that the element of deterrence would be less in this case than is
nurmally involved in the application of the criminal law.

There is still a further difficulty in my brother Foster's proposal to read an
£xception into the statute to favor this case, though again a difficulty not even
intimated in his opinion. What shall be the scope of this exception? Here the men
cast lats and the victim was himself originally a party to the agreement. What
would we have 1o decide if Whetmore had refused from the beginning to
participate in the plan? Would a majority be permitted to overrule him? Or,

+ suppase that no plan were adopted at all and the others simply conspired to bring
+ about Whetmore's death, justifying their act by saying that he was in the weakest
_condition. Or again, that a plan of selection was followed but one based on a
different justification than the one adopted here, as if the others were atheists and
insisted that Whetmore should die because he was the only one who believed in
an afterlife. These illustrations could be multiplied, but enough have been
suggested to reveal what a quagmire of hidden difficulties my brother's reasoning
contains;

Of course | realise on reflection that [ may be concerning myself with a
problem that will never arise, since it is unlikely that any group of men will ever
again be brought to commit the dread act that was involved here. Yet, on still
further reflection, even if we are certain that no similar case will arise again, do
not the illustrations 1 have given show the lack of any coherent and rational
principle in the rule my brother proposes? Should not the soundness of a
principle be tested by the conclusions it entails; without reference to the accidents
of later litigational history? Still, if this is so, why is it that we of this Court so often
discuss the question whether we are likely to have later occasion to apply a
principle urged for the solution of the case before us? Is this a situation where a
line of reasoning not originally proper has become sanctioned by precedent, so
that we are permitted to apply it and may even be under an obligation to do so?

The more 1 examine this case and think about it, the more deeply I become
involved. My mind becomes entangled in the meshes of the very nets I throw out
for my own rescue. | find that almost every consideration that bears on the
decision of the case is counterbalanced by an opposing consideration leading in
the opposite direction. My brother Foster has not furnished to me, nor can |
discover for myself. any formula capable of resolving the equivocations that beset
mie o all sides,

I have given this case the best thought of which I am capable. [ have scarcely
slept since it was argued before us. When I feel myself inclined to accept the view
of my brother Foster, 1 um repelled by u feeling thut his arguments are intellec-

Aually unsound and approich mere rutionalization. On the other hand, when |
» incline toward upholding the conviction, | am struck by the absurdity of directing
thiut these men be put to death when their lives have been saved at the cost of the
fives of ten heroic workmen. [is to me a matter of regret that the Prosecutor saw
It tocask for an mdeetment Tor murder, 1T we had o provision in our statutes
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making it a crime to eat human flesh. that would have been a more appropeiite
charge. If no other charge suited o the facts of this case could be brought against
the defendants, if would have been wiser. 1 think. not to have indicted them ait all.
Unfortunately. however. the men have been ndicted and tried, and we have
therefore been drawn into this unfortunate affair.

Since | have been wholly unable to resolve the doubts thit he*.'..ell me sthout the
law of this cuse, | am with regret announcing a step that is. | believe, unprece-
dented in the history of this tribunal. | declare my withdrawal fram the decision of
this case. 1

Keex, . | should like to begin by setting to one side two questions which are
not before this Court.

The first of these is whether executive clemency should be extended to these
defendants if the conviction is affirmed. Under our system of government, that i
a question for the Chief Executive. not for us. | therefore dif.gppr_ovc of that
passage in the opinion of the Chicel Justice in which he in effect gives instructions
10 the Chiel Executive as to what he should do in this cuse and suppesis that some
impropriety will attach if these instructions are not heeded, This is a confusion of
governmental functions—a confusion of which the judiciary shauld be the last to
be guilty. [ wish to state that if | were the Chief Executive | would go further in the
direction of clemency than the pleas addressed to him propose. 1 would pardon
these men altogether. since | believe that they have already suffered enough to
puy for any offense they may have committed. | want it to be understood that this
remark is made in my capacity s a private citizen who by the accident of his -.I‘rfhcc
happens to have acquired an intimate acquaintance with the facts of this case. In
the discharge of my duties as judge, it is neither my function 1o address directions
to the Chiefl Executive, nor to take im0 account what he may or may not de. in
reaching my own decision, which must be controlied entirely by the law of this
Commonwealth. - =

The second question that | wish to put to one side is thut of deciding whether
what these men did was “right"* or “wrong,” “wicked" or “good.” That is also a
question that is irrelevant to the discharge of my office as a judge sworn 10 apply.
not my jons of morality, but the law of the land. In putting this question to
one side | think T can also safely dismiss without comment the first and more
poetic portion of my brother Foster's opinion. The element of fantasy contuined
in the arguments developed there has been sufficiently revealed in my brother
Tatting's somewhat solemn attempt 1o take those arguments seriously. . . .

Whence arise all the difficulties of the case, then. and the necessity for so many
pages of discussion about what ought to be so obvious? The difficulties, in
whatever tortured form they may present themselves, all trace buck to a single
source, and that is u failure to distinguish the legal from the moral aspects of this
cace. To put it bluntly. my brothers do not like the fuct that the written law
requires the conviction of these defendants. Neither do 1. but unlike my brothers
1 respect the obligations of an office that requires me o pul my personal
predilections out of my mind when | come to interpret and apply the law of this
Commonwealth. ;

Now. of course. my brother Foster does not udmit thar he actuated by &
personal dislike of the written law, Instead he develops a familiar line of argu-
ment uccording to which the court may disregard the express language aof a statute
when something not contained in the statute itself. culled its “purpose.  cin be
cmp!m'r:;?n justify the result the court considers proper. Becuuse this is an old
issue hetheen mysell and my colleague, | should like. before discussing his
prtenlar application of the argament o the Fiets of 1his case. o say something



74 Meowing of |.ow

sbour the hedongcal back prownd of the raase amd s snplcatuons o L and
government pemerally

We now have 3 clear-cut pnnciple. whach s the supremacy of the lepnlstree
branch of our povernenent. From tha prncple flows the obligation of the
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a 1w premne ynderhyng the whole of The iegal and povernmental order | am
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Yet though the prncipe of the supremacy of the legindature has heen acoepred
wn theory lor centunes. such o the tenacty of professonal traditson and the foroe
of fixed hatnts of thought that many of the judwrary have still not sccommodated
themaehves 10 the restricied rode whach the new order imposes on them. My
brother Foster o one of that growp: hes way of dealing wwh wasutes n exactly that
of 3 padge lrvng m the 30U's.

W are all farmbar wath the proces by wiach the padhtual reform of dedavored
cgnlatrve craciments n accomplnhod.

Thmdﬂdu--numim The fird of these s 0
drvne sOme saagic ~purpose whach the stateic serves. The s done althnugh not
e watute i Pundred hu sy such ungic purmone . sed sithoegh rhe obyecrnes
of nearty ewery Hatute are differemtly mmepecied v the difficsentl chawes of m
sponson. The second step i 10 discover that 3 mythecal beng called “the
legrdator.” i the purses of thes smagsned “purpose .~ overiooked something or
left some gap or m o work. Then onmes the final and mom
refreshing part of the task, whach s, of coune. to fill i the blank thus crested
Qo erar faciendim. . .

Ome could not wrsh for a better cne 10 dhnirate the speoows nature of this gap-
filling process than the one before s My brother thinks he knows exactly what

was sought when men made murder a crme. and that wa he calb
“deterrence.” My brother Taiting has already shown how moch s overin
that interpretation. But 1 think the trouble goes deeper. | wery much

whether our statute making murder a crime reaily has 3 “purpose” in my ordinary
senmse of the term. Primarnily . such 2 statute reflects a doeply felt human comviction
thut marder n that somethang showkd be done 10 the man who commty.
4 | we were o b more artculate sbhowt the matter. we woukd
take refuge m the more sophe theones of the crmsnciopsts. wisch . of
coune, were cerianly not m the munds of those who drafied our wswe We
maght aiso observe that men will do thew own work more cffectively and ive
Ti—dﬁy-pﬂ—'hﬁ-ﬂﬁ“ eve
we do not know the purpose of § [2-A, how can we possibly sy there 5 2
"~ in i1? How can we know what its draftsmen about the question of
men in order 10 ¢at them? . . . [Tk remains. clear that nesther |
nor my brother Foster knows what the ~purpose”™ of § 12-A s
Consaderations smalar 10 those | have pat outhned are abso applcable to the
cxception in favor of self-defene. which plays 50 large 3 role in the reasoning of
my brothers Foster and Tasting. As in dealing with the sistute. 30 in dealing with
the exception, the queition & not the conpectural purpase of the rule. but its
wope Now the scope of the exception in favor of self-defense 25 it has heen
wpphed by thes Court i plasn: o apnles 10 cases of neming an apgressne threat 1o
s = » vwr s | s theerver L% S o atpumen TR T T A Y

I 1 Pl

fall wathen the soope of Ihe cxocptam. e @ s plon that Wh s we msks me
threat agaseed the v of Thoe defombans

The cxsential shabbsmews of my hrother Fonder s aftiompt 1o chool bes re-mabmg
of the written low with an mr of optemacy comes Tagscalh o the wertac = s
trother Tatumg's openecn. In that opensa Jedse Taftg dnesgho munbully oo
cominne hes colleapue s hase moraleoe. with bs own some of hdchts W the
wrmen ow. The msae of thes dreggle could oaly be that whah ocowrred. o
compicte default m the dncharge of the judcud functon You wmply o
apply a statuie 2 it B wTifien and remole if 10 mact wosr owm edes a8 Hhe e
e

Now | know that the line of reasoming | have developod s th opermsn il oo
be accepeahie to thome wha book only to the immedaie cffecs of 2 deoman ool
gnove the long-run of an ssumptn by the padwcary of 4 s o
dispensation. A hard decison B never a populsr deveaon Judges hune boen
celebrated in literature for ther sly prowews i deveeg wome quabble = bach &
htsgant could be deprrved of ba where the publc thought @ w.n arong du
B 10 assery those raghts. Bes | thiat pudcusl dspeTaaton does meore
= the long ren than kard decseom. Hard cases sy oven Bave 3 cevien morasl
valwe by bringsng home 10 the propic ther own toward the e
riﬁ:mﬂ: theen that there noao prscpic

Indeed. | will go farther and say thal not only are the prmopies | have been
crpounding those whach are wunded for our prewent condions but that wy
would have wihented a betier kepat from our forefathers. if those prnopics

had been obwerved from the Fou exampic. with rexpect 1o the excuns
of self-defense . o our courts had stond om the Linguape of The Latwic (he
resalt would endoubiedly have been a revioon of 1. Sech 3 revesw

would have drawn on the santance of natural philknophers and pavchodognts.
and the regulation of the matier would have had an undentandabie and
rational bass. insicad of the of verhalisms. and metaphvucal deting

g dutes that | have o
m-—-' -rhh h—-ﬁ- l:: cuncep-
[ ]
ﬁd-ﬁﬁﬂ_ﬂrqhﬂ-
| conclede that the comnction should be affrmed
Harsy_ ). | have ened wath smazement 10 the tortured rahocnatons o
ey e R e N
© an e o
them for decsion. 'We have beard this lcarned on the
destincrion berween lyw and the law of nature the Linguage of the stafute
T ‘
have all

things 10 do with the case? The problem before us & what
u-#dﬁw*-&&n—:umta
question of practcal 10 be exercised i a context. not of abstract theory
hd_-ﬂnﬁ-hmuwuh* it becomes. |
think, one of the easiest 10 decide that has ever been argued before this Count.

Before stating my own conchusions about the merits of the case. | should bike 1o
dirscuss bricfly some of the more fundamental rages. involved—msues 0n whah
my colleagues and | have heen divided cver unce | have been 06 the hench.

I have never been sbie 10 make my brothens see that government & o human
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affair. and that men are ruled. not by words on puper or by abstract theories, but
by other men. They are ruled well when their rulers understand the feelings and
concepions of the masses. They are ruled badly when that understanding is
lacking.
Of all branches of the povernment, the judiciary is the most likely to lose its
contuct with the commen mun. The reasons for this are, of course. fairly obvious.
 Where the masses react 10 o situation in lerms of u few salient features, we pick
o 1t it preves every situalion presented 1o us Liwyers are hired by bath sides
Lo amalyze and disseer Judges und attorneys vie with one another 1 see who can
nl_m.uvut the sreatest number of difficulties and distinctions in a single set of facls.
Ll st tries to ind vises. real or imagined. thi will enibarruss the demonsiry-
tiwms uf the tther side., To escape this emburrsssment, still further distinctions are
vented and imported into the situation. When a set of fucts has been subjected
to this kind of treatment for o sufficient time. all the life and juice hiave gone out of
i und we have left a handful of dust.
Now | reilize that wherever you have rules and abstract principles lawyers are
Leing 1o be able to muke distinctions. To some extent the sort of thing | have been
deseribing is a necessary evil attaching tw any formal regulation of human affairs,
But [ think that the areu which really stands in need of such regulation is greatly
overestimated. There are, of course, a few fundamental rules of the game that
must be accepted if the game is to go on at all. I would include among these the
ruies relating to the conduct of elections, the appointment of public officials, and
the term during which un uffice is held. Here are sorme restraint on discretion and
dlspep:sal_nop. some adherence to form. some scruple for what does and what does
not fall within the rule. is. [ condede, essential. Perhaps the area of basic principle
should be expanded 1o include certain other rules, such as those designed to
preserve the free civilmoign system,
. But outside of these ficlds 1 believe thar all government officials, including
judges. will do their jobs best if they treat forms and abstract concepls as
instruments. We should take as our model, | think. the good administrator, who
accommodates procedures and principles to the case at hand, seleeting from
among the available forms those most suited 1o reach the proper result.

The most obvious advantage of this method of government is that it permits us
10 g0 about our daily 1usks with efficiency and common sense. My adherence 1o
this plulcgsnpl?y has. however, deeper roots. | believe that it is only with the
insight this philosophy gives that we can preserve the flexibility essential if we are
4o keep our uctions in reasonable accord with the sentiments of those subject 10

1our rule. More governments have been wrecked. and more human misery
ciused, by the luck of this aecord between ruler and ruled thin by any other factor
thut cun be discerped in history. Once drive 4 sufficient wedge between the mass
of people and those who direct their legal, political. and economic life, and our
society is ruined. Then neither Foster's law of nature nor Keen's fidelity to
wintken law will dvail us anything.

Now when these conceptions are applied to the case before us, its decision
hevomes. as | have said. perfectly ensy. In order to demonstrate this I shall have
1o introduce certain realities that my brothers in their coy decorum have been
seen it to pass over in silence. although they ure just as acutely aware of them as |
Hi

The fiest of these is that this case has aroused am enormous publicinterest, bath
heve i abriad. Alest every mewspaper and magazine bas carried articles
about it colummists hive sharcdwith their readers confidentiul information s to
e mext sovernmental move: hundreds of letters-to-the-editor have heep
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printed. One of the great newspaper chains made a poll of public opinion an the
question, ""What do you think the Supreme Court should do with the Speluncean
explorers?” About ninety per cent expressed a belief that the defendanis should
be pardoned or let off with a kind of token punishment. Itis perfectly clear. then,
how the public feels about the case. We could have known this without the poll,
of course, on the basis of common sense, or even by observing thut on this Court
there are apparently four-and-a-half men. or ninety per cent. who share the
common opinion.

This makes it obvious. not only whist we should do., but what we must do if we
are 1o preserve bebween ourselves and public opinion a ressonable and decent
accord, Declaring these men innocent need not involve us in any undignified
quibble or trick. No principle of statutory construction is required that is not
consistent with the past practices of this Court. Certainly no laymin would think
that in letting these men off we had stretched the statute any more than our
ancestors did when they created the excuse of self-defense. If a more detailed
demonstration of the method of reconaling our decision with the statute is
required, | should be content to rest on the arguments developed in the second
and less visionary part of my brother Foster's opinion.

Now | know that my brothers will be horrified by my suggestion that this Court
should take account of public upinion. They will tell you that public upinion is
emotional and cupricious, that it is based on half-truths and listens to witnesses
who are not subject to cross-examination. They will tell you that the law sur-
rounds the trinl of a case like this with eluborute safepuurds, designed to insure
that the truth will be known and that every rutional consideration bearing on the
issues of the case has been taken into account. They will warn you that all of these
safeguards go for naught if & mass opinion formed outside this framework is
allowed to have any influence on our decision.

But let us look candidly at some of the realities of the administration of our
criminal law. When a man is accused of crime. there are. speaking generally, four
ways in which he may escape punishment. One of these is a determination by a
judge that under the applicable law he has committed no cime. This is. of course,
a determination that takes place in a rather formal and abstract atmosphere. But
look ut the other three ways in which he may escape punishment. These are: (1) 4
decision by the Prosecutor not to ask for an indictment: (2) an acquittal by the
jury: (3) a pardon or commutation of sentence by the executive. Can anyone
pretend that these decisions are held within a rigid and formal framework of rules
that prevents factual error, excludes emotional and personal factors, and guaran-
tees that all the forms of the law will be observed?

In the case of the jury we do, to be sure, attempt to cabin their deliberutions
within the area of the legally relevant. but there is no need 1o deceive ourselves
into believing that this attempt is really successful. In the normal course of events
the case now before us would have pone on all of its issues directly to the jury.

Had this occurred we can be confident that there would have been un acquittal or
at least a division that would have prevented a conviction. If the jury had been
instructed that the men’s hunger and their agreement were no defense to the
charge of murder, their verdict would in all likelihood have ignored this instruc-
tion and would have involved a good deal more twisting of the letter of the liw
than any that is likely to 1émpt us. OF course the only reason that didn’t occur in
this case %s the fortuitous eircumstance that the foreman of the jury happened
to be i latvyer. His learning enabled him 1o devise o form of words that would
allow the jury to dodge its usoal responsibilitics.

My brother Tatting expresses annoyinee that the Prosecutor did not, in effect.
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;kndc the canc for hum by nof aoking for an mdwiment. S e o el an
complying with the demands of kegal thoory., be o guite content s v the e of
these men decided out of cuurt by the Prosecutor on the hooe of cumimem e,
The Chief Justice. on the other hand. wants the applicatwn of common sense
postponed to the wmwnehnm;.hcwmsmp_cmmlpm in it

m;mnpmm|hmﬂm;mmdmg-MMMmmmﬂl
exceutive clemency, Before discussing that tope directly, | want o make a
related observation about the poll of public opinion. As | have said. nincty per
wnml:h:mﬂcmwﬂthc&ym(mﬂwhlhmqﬂmmlyorm-
e v b msmnal pamesheient mkﬂﬁfﬂﬂmlw&ﬂf
manricd group, with the most cunss snd dincrgent openions. . [Ajithough
almumt every conceivable vaniety and shade of opinion was m the
gremps, there wans, so far o | knew, mt ome of them. por a ungle member of the
maprity of mnety per vent, who sand, “1 thnk o wsihd b a fine thing 1o have the
courts sentence these men 1o be hanged. and then 10 have another branch of
mmmmmmm.”?nﬁh-mwu
more of less dominated our discussions and which our Chief Justice proposes as a
way by which we can avoid doing an injustice and 3t the sume lime preserve
respect for law. He can be assured that if be is preserving anybody’s morale. it s
his own, and not the public’s. which knows nothing of his distinctions. | mention
this matter because | wish 10 emphasize once more the danger that we may gel
lost in the patterns of our own thought and forget that these patierns often cast
not the slightest shadow on the outside world

| come now to the most crucial fact in this case. a fact known 10 all of us on ths
Court. though one that my brothers have seen fit 10 keep under the cover of their
judhicial robes. This is the frightening likelihood that if the ssue s left to him. the
Chief Executive will refuse to pardon these men or commute their sentences. As
we all know. our Chief Executive is a man now well advanced in years. of very
suff notions. Public clamor usually aperates on him with the reverse of the effect
intended. ., . .

Their scruple about acquiring accurate information directly does not prevent
them from being very perturbed about what they have learned indirectly. Their

i with the facts | have just related explains why the Chief Justice.

ily 2 model of decorum. saw fit in his opinion 1o flap his judicial robes in
the face of the Executive and threaten him with excommunmication if he failed to
commuste the sentence. It explains. | suspect. my brother Foster’s feat of levita-
tion by which a whole library of law books was kfted from the shoulders of these
defendants. It explains also why even my brother Keen emulated Pooh-
Bah in the ancient comedy by stepping to the other side of the stage 10 address a
few remarks 10 the Executive “in my capacity us a privale citizen.” . . .

1 must confess that as [ grow older | become more and more perplexed at men's
refusal 10 apply their common sense to problems of law and and this
truly tragic case has deepened my sense of discoursgement and dismay. | only
wish that | could convince my brothers of the wisdom of the principles | have
applied 10 the judicial office since | first assumed it. . . .

. . . l conclude that the defendants are innocent of the crime charged. and that
the conviction and senience be set aside.

TarrnG, 1. | have been asked by the Chief Justice whether. after hstemng to
the two opmions just rendered. | desire to re-examine the position previously
taken by me. | wish to siate that after heanng these opinioas | am greatly
strengthened in my conviction that | ought not 1o participate in the decwsion of this
(= . 4

1 ! Faillss

The Supeeoe Count bemg cvendy divikod the commm o ol sentemee ot
Court of General Instancss b affermecsl. It s ovdered that the cxocutss o 1h
sentence shall vocur at & A.s. Fruday. Apnl 2. 430, a1 which tme the Pl
Executioner s directed 1o proceed with all comivensent dfl."l.ﬂ\.l Tor g wanctn ot
the defendants by the neck until be s dead.

Postseript
Now that the court has spoken its judgment, the reader puzzied v the chiee of
date may wish 10 be reminded that the centurics which separate us From the vear
4300 are roughly equal 10 those that have passed since the Age of Perickes. There
15 probably no need 1o observe that the Spefuncenn Case itself is intended neither
a5 3 work of satire nor as a prediction in any ordinary sease of the term. As for the
judges who make up Chief Justice Trucpenny’s court. they are. of course. m
mythical a3 the facts and precedents with which they deal. The reader who refuses
1o accept this view,, and who sceks to trace out
none is intended or contemplated. should be warned that he is engaged in a frolic
ufhﬁm.ﬁ-hi:hm h;ﬁuﬁmmmﬂ
contained in the opinions delivered by the Supreme Court of Newgarth. The case
was constructed for the sole purpose of bringing into a common focus certain
divergent philosophies of law and government. These philosophics presented
men with live questions of choice in the days of Plato and Aristotle. Perhaps they
will continue 10 do so when our era has had its say about them. If there is any
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G. RYLE .
The Theory of Meaning
. (1957 .
Let me briefly mention some of the which of Mill
actually drew from the view. which was not thﬂm.h
the toughest sense. namely that all sigruficant expressions are proper names. and

¢

they are the names of are what the expressions signify.

@ih%ﬂﬂuvﬂ%dmﬂnﬂcﬂmﬂ‘ﬁd&
and ~London™ in this respect. namely. that they are general. “Fido™ stands for a
particular dog. but the noun ~dog™ covers this dog Fido. and all other dogs past.
present and future, dogs in novels, dogs in dog breeders” plam for the future. and
uu_fﬂﬂy.hh-ﬁ‘dq.'i—-dumuuq--ﬂ
“Fida™ denotes Fido, must denote something which we do not hear barking.

* |From Brisish Philosophy in Mid-Centry {ed, Mace), (1957), p. 2.
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Whenever we construct a sentence. in which we can distinguish a grammatical

subject and a verb. the grammatical subject, be it a single word or a more or less
comiplex phrase. must be significant if the sentence is to say something true or
false. But if this nominative word or phrase is significant, it must, according to the
dsstimption, denote something which is there to be named. So not only Fido and
Lomdin. but also centaurs, round squares. the present King of Frunce, the class
ub albing Cypriots, the first moment of time, and the non-existence of a first
muoment of time must all be credited with some sort of reality. They must be. else
we could not sav true or false things of them. We could not truly say that round
syuares do not exist, unless in some sense of “exist” there exist round squares for
us. 10 another sense, 10 deny existence of. Sentences can begin with abstract
nouns like “equality” or “justice™ or “murder™ so all Plato’s Forms or Universals
must be sccepted os entities. Sentences can contain mentions of creatures of
fiction. like centaurs and Mr. Pickwick, so all conceivable creatures of fiction
must be genuine entities, oo, Next, we can say thal propositions are true or false,
or that they entail or are incompatible with other propositions. so any significant
“that”-clause. like “that three is a prime number™ or “that four is a prime
number.” must also denote existent or subsistent objects. It was accordingly, for
4 time. supposed that if 1 know or believe that three is a prime number, my
knowing or believing this is a special relation holding berween me on the one
hand und the truth or fact, on the other. denoted by the sentence “three is a prime
number.” If T weave or follow a romance, my imugining centaurs or Mr. Pickwick
15 @ speviul relation holding between me and these centaurs or that portly old
gentleman, | could not imagine him unless he had enough being 1o stand as the
correlate-term in this postuluted relation of being imagined by me,

Lastly. to consider briefly whut turned out, unexpectedly. to be a crucial case.
there must exist or subsist classes. namely, appropriate denorata for such collec-
tvely employed plural descriptive phrases as “the elephants in Burma™ or “the
merrin the moon.™ It is just of such classes or sets that we say that they number
3000, say. in the one case, and 0 in the other. For the results of counting to bg
true or false. there must be entities submitting to numerical predicates: and for
the propositions of arithmetic to be true or false there must exist or subsist an
infinite runge of such classes.

AL the very beginning of this century Russell was detecting some local
unplausibilities in the full-fledged doctrine that 1o every significant grammatical

subject there must correspond an appropriate denotatum in the way in which Fido
answers to the name “Fido.™ The true proposition “round squares do not exist”
surely cannot require us to assert that there really do subsist round squares. The
proposition that it is false that four is a prime number is a true one. but its truth
surely cannot foree us to fill the Universe up with an endless population of
objectively existing falsehoods. . . .

It was. however. not Russell but Wittgenstein who first generalized or half-
generalized this crucial point. In the Traciames Logico-Philosophicus. which
could be described as the first book to be written on the philosophy of logic.
Wittgenstein still had one foot in the denotationist camp. but his other foot was
already free. . . .

- .. It was only later still that Wittgenstein consciously and deliberately
withdrew his remaining foor from the denotationist camp. When he said “Don’t
ask for the meaning, ask for the use,™" he was imparting a lesson which he had
had to teach himse!f after he had finished with the Troctamus. The use of an
expression. or the coneept it expresses. is the role it is emplaved to perform, not

el
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i ich it might be supposed to stand. Nor is the
mmy th:slig mml?;mtt::mb:tqumed v%ith this baok or that car-ride .:T:hn
might be“gought with it. The purchasing power ol’_n coin has not gmfame i
terminus. Even more instructive is the analogy whwheranstem =t
draw between significant expressions and the pieces with which ?-.::g;:fm ing:hcm
like chess. The significance of an expression and the powers or e Lt
of a pawn. a kmght or the queen have much m common. Tu k{:uwht ;.lm“m ight

and cannot do. one must know the rul:sqlchﬁs. ars well as be i e
znriomkinds of chess-situations which may arise. What the kmﬁm;zd i B
be read out of the material or shape of the piece of ivory or hoxw Wor ot
which this knight may be made. Similarly to know what an -:xpm:l-ﬁn ek
know how it may and may not be employed, and the rules gove I:cgm 8
ment can be the same for expressions of very da[[crtnt |:|h],vs,a<::.;rw_.'= %&Tﬁgtw
The word “horse” is not a bit like the word “cheval”; but ﬁ \_ﬂymmmmn s
is the same. They have the same role, the same sense. E ;.r- uth: i
other. Certainly the rules of the uscs of expressions are unli :hess Vs 4 i
in some imporiant respects. We can be taught the rules of = gn g
before we begin to play. There are munuuls of chess, where there ure td m:l:u.:.i-;

{ significance. The rules of chess. agitin, are completely definite _a;“;t o
o( :ueslg-r:uns of whether a rule has been broken or not uc_d-:ndnbh: MI‘dnmjl,uf.ﬂ =
Moreover. we opt to plity chess and can stop when we llke:ﬂ:: i
talk and think and canpot opt 1o break off. Chess s Iw_ B
thought are not only diversions, But still the partial éL:a‘.wlmlLI!‘ivl;lﬂl et
f [: ressions 1o the powers or the values of the picces WIth Wi r-‘ kgnight .
:Iam is enormousty revealing. There is no temptation tlnurll;m 1:; 1; R
proxy for anything, or that learning what a knight may or may not o 'iSI.‘.—'-‘_iﬁﬁ
that it is a deputy for some ulierior entily.

G, WILLIAMS
! CLESY
International Law and the Controversy Concerning the Word “Law
{Revised version. 1956)

- ; i
[t will be seen . . . that the error as to the “praper meaning of words and as 10
~true” definitions is still widespread. . . . : ‘ -8

‘s mm:u:& of the proper-meamng fallacy s the idea that words have not

mean i 1 i demal of the
‘ ingle proper meaning. This involves a dem
?nly‘;ﬂp:'n“grm cm;:’mi::uﬁnp from one context to another. 1:: 1I:uf::rl|i
ﬁ.:dimmcs into which this idea lands one: we malls;iirc:m:mnmé
customary law,” yeta municipal liwyer refuses tosay that . i
mﬂm A 'Iaw Comcntinnsuflh:mitutiun.ﬁunns:am:_.strel:n.u o
called -t-ﬁft'; the modem lawyer. Now it is n fact that itis pl::la’r:‘cajll_y ,.'ci"ﬁ?my

it “law” ins and simple terms thit will ol include CEEiy
to&am: adl:En::ll:lul;: mm ::om::'-:innsui the cu'rlsli'luhon, cll'l= it ';ns:;:i::
?:::1“& i?w'iil include the other. and if it cxdudg&thc one it will exclu t:ueme'lv-:.;'
This leads the singk-pmpermeming theorists 1o argue un;:ntgcﬁ nu{ 2
wh:m:r conventions are to be put in of :u':ly r;:wrp :31 g flipall

i i i S ing that there i § ¥ »

muh-‘-.mcrlr:ui!: t:?;?\lﬂwrm&fmmn;fch cannot truthfully be deseribed as
somewhere wE €
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